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a@ Messrs. A. L. BANCROFT & Co., San Francisco, are 
our authorized agents on the Pacific coast. 


ame We would thank those of our subscribers whose sub- 
scriptions expired at the close of the last year and who 
have not renewed, to do so as soon as practicable. If any 
of them desire to discontinue the JOURNAL,we would 
thank them to notify us at once. 








CURRENT TOPICS. 





GOVERNOR HARDIN, in his last message to the 
Legislature now in session at Jefferson City, rec- 
ommends that the rules of evidence in this state 
be so changed as to allow the accused, in criminal 
cases, to testify on their own motion in like man- 
ner and form, in all respects, as witnesses are by 
law admitted to testify, except that they should 
no tbe exempt from self-crimination; and a bill 
has been already introduced in compliance with 
the suggestion. This change in the common-law 
rule is at present under discussion in England, 
and is supported by some of the ablest jurists 
of that country. Maine adopted it several years 
ago, and the innovation made there has been fol- 
lowed by the states of California, Connecticut, 
Colorado, Florida, Georgia, Illinois, Indiana, Kan- 
sas, Massachusetts, Michigan, Minnesota, Ne- 
braska, New Hampshire, New Jersey, New York, 
Nevada, Ohio, Pennsylvania, Rhode Island, South 
Carolina,'Tennessee and Wisconsin. See 3 Cent. 
L. J. 782. The statutes adopted by these states, 
enabling defendants in criminal cases to testify, 
may be divided into three classes: 1. Where ac- 
cused persons are admitted without any restric- 
tions. 2. Where they are admitted at their option, 
but no presumption is allowed to be raised in the 
event of a refusal to testify. 3. Where they are 
allowed to make a single statement at the close of 
the trial, and are not subject to cross-examination. 
The second of these modes has been chosen by a 
majority of the states which have legislated on the 
subject, and is perhaps the best. Although the 
decided weight of judicial opinion is against the 
raising of any presumption in case of the failure 
of the defendant to avail himself of the privilege, 
the argument of Chief Justice Appleton, in State 
v. Cleaves, 59 Me. 298, to the contrary, is well 
worthy of consideration. 


—— 





THE Missouri Legislature has been in working 
order for about a week, and is now grinding away, 
about as legislatures usually do. All sorts of bills 
are being introduced for all sorts of purposes, 
from repealing exemptions granted to a railroad 
company, down to the destruction of grasshoppers, 
and the punishment of employment agents. It 
seems that there are in St. Louis, or somewhere 
else, employment agents, who keep what are 
called ‘intelligence offices,” and who receive 
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money for obtaining employment for persons, and, 
failing to procure the said employment, do not re- 
fund the money so obtained. To punish such 
wicked persons, Mr. O’Neill has introduced a bill, 
the scope of which we only gather from the title. 
Mr. O'Neill ought to know that the law is quite 
good enough to reach such cases already.——Mr. 
Craig has introduced a bill for the protection of 
that worthy body of men called justices of the 
peace. It requires the payment of all accrued 
costs by the person taking an appeal from a jus- 
tice’s court to the circuit court. This is a good 
idea. Justices are obliged to support their offices 
upon the fees obtained, and, before cases are taken 
out of their courts, they ought to have their costs. 
We believe that, as a rule, they never get their 
costs when cases are appealed to the circuit court. 
If any one is not satisfied with the guess of a jus- 
tice of the peace upon a case, and desires to ap- 
peal therefrom, let him pay the costs or take the 
pauper oath. The rule of pay-as-you-go is a good 
rule, and ought to apply here, as in other cases. 
——A bill was last week, on the second read- 
ing, making rape punishable by death, or imprison- 
ment in the penitentiary not less than ten years, 
at the discretion of the judge. It was amended 
so as to make the imprisonment not less than three 
years. We think the bill ought to pass. The crime 
of rape is hard to defend against. To be accused 
of it is, in many cases, equal to a conviction. 
There should be a wide latitude in assessing the 
punishment; but where the case is clear, the old 
law should be restored. 
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SomE of the stockholders of the Ohio and Mis- 
sissippi Railroad Company met last week at Cin- 
cinnati, and, as stockholders usually do under such 
circumstances, passed some strong resolutions. 
These resolutions declare that ‘‘ the collapse of the 
company causes just apprehension that, without 
our prompt attention, the result and end of the 
pending proceedings of insolvency against the 
company in the United States courts will be to 
wipe out and extinguish the whole stockholding 
and creditor interest; that all the published re- 
ports of the president and directors of the com- 
pany, and their verbal assurances of prosperity, 
were untrue; and that either they were utterly 
ignorant of the condition of the company, or else 
were using their places to propagate delusions for 
stock-gambling profits; that said proceedings are 
the result of a corrupt and collusive scheme to 
absorb the property, and to perpetuate a posses- 
sion and control over the same, by the sacrifice of 
every personal and public interest; that this rail- 
way has heretofore, under an honest administra- 
tion, fully demonstrated its ability to pay regularly 
the interest on its bonded debt and preferred stock, 
and to maintain its property in good serviceable 
condition; that five years ago this road was a 
splendid property, with its common stock near 50, 
with a flattering prospect for dividends thereon in 
the near future; now, its track is in an unsafe con- 
dition and its machinery dilapidated, and the stock 
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holders anxiously ask of each other: ‘Is there not 
a premeditated design in all this? ’"—that we still 
believe that, in the hands of a capable and honest 
management, this property has capacity to recu- 
perate itself, and save and protect its whole mort- 
gage debt, and in time render its stock valuable.” 
Now, the stockholders of this company may have 
a real grievance, and they may not. If they have, 
these resolutions are no more an evidence of it 
than a bulletin from the man in the moon would 
be. The whole matter is in the hands of a court 
of justice whose judges are, notwithstanding what 
these resolutions might seem to imply, above even 
the suspicion of corruption or unfairness; and if 
the road has been brought to its present distress 
through the fraudulent manipulations of a ring, 
the court will, without doubt, hear them through 
counsel, but not through the newspapers. But the 
court ought not to hear them, even by counsel, if 
they come before it with allegations like the above, 
some of which are upon their face untrue. That 
the result of the pending proceedings will be ‘* to 
wipe out and extinguish the whole stockholder 
and creditor interest,” is not true. It may extin- 
guish the stockholding interest; but it will not 
extinguish any creditor interest which is secured 
by prior liens upon the property; nor, under the 
order appointing the receivers, will it extinguish 
debts due for supplies furnished within four 
months, nor the wages of employees. 
0 
The resolutions proceed to assert that ‘* the Ohio 
and Mississippi ought to be maintained as a free 
and independent railway, and not be made the ap- 
pendage of the Baltimore and Ohio, or any other 
railroad; that its Cincinnati terminus should be 
open to the benefit and business of other roads; 
that, while we recognize the officers of the Balti- 
more and Ohio Railroad Company as capable rail- 
road men, we do not think that they are the proper 
‘receivers’ for this road, as their larger and pos- 
sibly conflicting interests would necessarily pre- 
vent an unbiased management of this important 
trust; that, while we respect the power of the 
Baltimore and Ohio Railroad, and commend it to 
the confidence of travelers and freighters, we do 
not favor its effort to absorb this railway, in which 
our interests rest; we would aid its prosperity and 
cherish its friendship, but decline its protectorate ; 
that we protest against the existing receivership 
as having been procured with undue haste, and in 
the night-time, with the consent and connivance 
of the attorney of the company, and, so far as 
Daniel Torrance was concerned. against the wishes 
of all the directors then present; therefore, Re- 
solved, That it is the sense of this meeting that 
William D. Griswold, former president of this 
company, having heretofore demonstrated his 
financial and administrative ability in the man- 
agement of said railway, and as under his auspices 
the affairs of the company were prosperous and 
improving: therefore, we earnestly request the 
courts to appoint him sole receiver in place of the 
present incumbent.’”’> We do not know whether 
the Ohio and Mississippi Railroad ought to be run 











as an appendage of the Baltimore and Ohio Rail- 
road, or not; but we do know that, if a suit in 
equity to foreclose a railway mortgage had been 
pending in the English High Court of Justice, and 
some of the stockholders had met and charged the 
court with appointing a receiver in the night-time, 
and published the charge in a newspaper, they 
would have been caught and put in jail for con- 
tempt. There may be circumstances under which 
a court will be justified in appointing a receiver or 
awarding an attachment or an injunction in the 
night-time, or on Sunday; but to charge any judge 
with doing this, without explanation or qualifica- 
tion, implies a serious breach of official propriety. 
The above resolutions, in effect, make this charge 
in this manner, and in the next sentence * earn- 
estly request’? the same court to appoint a new 
receiver—a striking illustration of what Americans 
call *‘ cheek.”” These stockholders may possibly 
have honest grievances; if they have, they may 
learn, when it is too late, that they should try their 
cases in the courts, before they try them in the 
newspapers. 





en 

On looking further into the notes of James Ap- 
pleton Morgan to Addison on Contracts, we find 
that we have not quite done that annotator com- 
plete justice. We wish now to add a few extracts 
from these notes of his. In doing so, we will pre- 
serve the punctuation and language of the original 
in the most devout manner: ‘‘ So a wager as to the 
sex of a third person (Phillips v. Ives, 1 Rawle, 37), 
just as in England it was held that an unmarried 
woman would bear a child on a certain day (Hart- 
ley v. Rice, 10 East, 22), or that a certain person 
would not marry within a certain number of years 
(Gilbert v. Sykes, 16 East, 150), or a bet that a 
certain chaise was the property of A and not of 
B.”’- Vol. 1, p. 416. Now it has never been de- 
cided in England that an unmarried woman will 
bear a child on a certain day; and so this note will 
likely mislead posterity as to the law and habits 
of the English people, after Story and Coke shall 
have been forgotten. Gilbert v. Sykes had nothing 
to do with marrying. The bet was about the 
length of time that the Emperor Napoleon would 
reign over France. Hartley v. Rice has nothing to 
say about an unmarried woman bearing children. 
The wager in that case was that the plaintiff would 
not marry within six years, and the wager was 
held to be illegal as being in restraint of marriage. 
Phillips v. Ives decides nothing about the sex of a 
third person. There the bet was as to whether 
Napoleon would, Within a specified time, be re- 
moved from St. Helena. Note 1, vol. 1, p. 415, 
contains this explicit statement of a principle of 
law: ‘‘ Owners of goods will not invalidate a con- 
tract.”” The truth of this remark probably lies in 
the application of it. Here is another note that is 
equally satisfactory: ‘‘ Fraud, (authorities cited,) 
gross misrepresentation (more authorities,) or con- 
cealment, may prevent the specific enforcement of 
the contract by mere inadequacy of price—not gross 
and not attended by circumstances indicating fraud 
or oppression—is not sufficient to avoid it.’’ For 
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liquid limpidity it is doubtful, whether there is any- 
thing in the English language that excels this. We 
have not gone beyond the first volume. The other 
volumes seem to contain similar beauties; but as 
the publishers will probably wish to get up a vol- 
ume of elegant extracts from these notes for sep- 
arate publication, we forbear to display any more 
of them to the xsthetical reader. We can not, 
however, refrain from calling attention to the 
genius of the editor for making books, and making 
big books. Where Mr. Addison refers to the bank- 
rupt law in a very general way, Mr. Morgan takes 
occasion to insert the entire bankrupt act of the 
United States in a note, occupying nearly fifty 





pages of the first volume. What occasion there | 


could be to have the entire bankrupt act trans- 
ferred from the Revised Statutes to a work on con- 
tracts, it would be hard to divine. We can only 
thank Mr. Morgan for not inserting all the revenue 


laws of the United States in a note to what Mr. | 


Addison says about contracts in fraud of the revy- 
enue laws. This might have been done with im- 


punity; and then the lawyer, who wished to get a | 


really valuable book, would have been compelled 
to pay for this extra printing. 


If the publishers, | 


however, will issue an edition, purged of the Amer- | 


ican notes, they will do a service to the profes- 
sion. 


_ 
> 


STATUTE REVISION. 





The new Constitution of Missouri, section 41 of | 
article 4, provides that, ‘“‘ within five years after | 


the adoption of this constitution all the statute 


shall be revised, digested and promulgated, in such | 


manner as the General Assembly shall direct, and 
a like revision, digest and promulgation shall be 
made at the expiration of every subsequent period 
of ten years.”” The Legislature now in session is 


the first Legislature which has met since the adop- | Gaatis: chats. oF ean banieed 46k ees, 
tion of this constitution, and many of the members | ate te y 


seem to imagine that they were elected with the 
special view of participating in the revision of the 
statute law. A resolution was adopted last week, 
by the House of Representatives, raising a joint 
committee to perform this work. The present 
session of the Legislature will probably not con- 
tinue longer than four months, since the 16th sec- 
tion of article 4 of the constitution provides that, 
during the first session held under the constitution, 
and during the revising sessions, the members may 
receive five dollars per day forone hundred and 
twenty days, and afterwards but one dollar per day 
for the remainder of such session. The chimerical 
idea seems to have taken possession of the ma- 
jority of the House of Representatives, that a body 
composed of two houses—one consisting of thirty- 
four members, and the other of one hundred and 
forty-three members—meeting after an interval of 
two years, and with all the consequent accumula- 
tion of ordinary business, can get through with a 
revision of the entire body of statute law. The 
idea is ridiculous in the extreme. 


If the Legisla- | 








ture could sit conseeutively for two years, the | 


laws of a general nature, both civil and criminal, Pendhedrencorag 


entire body would not be equal to the perform- 
ance of the task. A very great majority of the 
members of the House of Representatives are, we 
understand, not members of the legal profession. 
This fact, undoubtedly, accounts for the passage of 
the remarkable resolution to which we have just 
called attention. The majority of the members of 
the House, though unquestionably leading men in 
the communities from which they were sent, are 
utterly ignorant of the character and magnitude 
of the work of revising the statute laws of the 
state. A work of this kind, if hastily done by 
a legislative body, would simply be confusion 
worse confounded. Experience has proved that 
such a work can be successfully done only where 
the entire body of it passes under the expe- 
rienced scrutiny of one man; and, in those states 
where committees of jurists have been raised for 
the purpose of making a revision, the whole work 
has, as a general rule, ultimately devolved upon 
one member. It is simply an illustration of the 
old adage, ‘‘Too many cooks spoil the broth.” 
Each of the two last codes of Iowa were, unless 
we are mistaken, the work of a single man. The 
code of 1858, of Tennessee, was drawn by two very 
able lawyers, and then the entire work was care- 
fully re-examined by a third lawyer of ability ap- 
pointed by the Legislature for that purpose. Even 
then there were several incongruities and duplica- 
tions. A committee was recently raised to revise 
the statutes of the United States; but most of the 
work, except making the index, it is believed, ulti- 
mately fell upon one man. And so it is in every 
A house can not be built by 
three architects, nor a ship navigated by three 
captains, nor an army commanded by three gen- 
erals. What, then, would be thought of putting 
one hundred and seventy-seven architects at work 
all at once upon a single house, or one hundred 
and seventy-seven generals in command of a 


captains upon the deck of a single ship? It is the 
wildest and most ridiculous notion that ever pos- 
sessed an intelligent body of men. We are glad to 
note that, out of thirty-four members of the sen- 
ate, twenty-one are members of the legal profes- 
sion. We therefore have reason to hope that that 
body will reject the resolutions of the house, and 
insist upon the appointment of a commission of 
able jurists to perform the work, and to report at 
the next session of the Legislature. Meanwhile, 
the present Legislature will amply perform its 
functions if it passes the needed legislation and 
then adjourns. 


caste iensliiaeinisenthttts 
SUICIDE IN LIFE INSURANCE—SANE OR 
INSANE. 

In the case of Bigelow v. Berkshire Life Ins. 
Co., which we report elsewhere in this issue, the 
Supreme Court of the United States has affirmed 
the right of a life insurance association to limit 
by contract the risks it assumes, so as not to in- 
clude the death of the insured by his own hand 
and intention, whether he be at the time sane or 
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insane. Such a limitation of the liability of in- 
surers of lives, it is held, is neither in contra- 
vention of the policy of the law, nor forbid- 
den by sound morals. Our readers are fa- 
miliar with the conflict of opinion, among the 
various American courts, over the question referred 
to in this decision, which has arisen so often under 
the ordinary suicide clause in life policies; the 
question whether this customary limitation ex- 
cluding ‘‘ death by suicide,” or ‘‘ death. by his own 
hand,” is by law confined to death from felonious 
suicide. This question was settled in the affirma- 
tive by the Supreme Court of the United States in 
1872, in Life Ins. Co. v. Terry, 15 Wall. 580, in an 
opinion reviewing the decisions, and so well-con- 
sidered that it has, doubtless, had a great tendency 
toward closing the controversy on that point,— 
a controversy which may be said to have dated 
from the English case of Borradaile v. Hun- 
ter, 1842, and the American case Of Breasted 
v. Farmers’ Loan & Trust Co., 1843 (4 Hill, 73). 
The clause now commonly known as the “sane or 
insane ”’ clause, seems to have been first brought to 
the attention of the courts very soon after the de- 
cision in Life Ins. Co. v. Terry. The earliest re- 
ported case is Pierce v. Travelers’ Ins. Co., 34 Wis. 
389 (Jan. term, 1874), in which the clause under 
consideration was, ‘*‘ or shall die by suicide, felo- 
nious or otherwise, sane or insane.”’ The ruling of 
that court was prompt and spontaneous in support 
of the contract, as not at all contrary to public 
policy or sound morals. Dixon, C. J., said: ‘* Be- 
yond the repetition of the language itself, I do 
not well see how much, if anything, can be said 
in favor of the construction which I feel bound to 
put upon the policy. It strikes me as one of those 
plain propositions which are understood as soon 
as asserted, and need only to be asserted to be 
conceded.”’ Similarly positive was the instruction 
given to the jury by Cadwallader, J., in Snyder v. 
The Mutual Life Ins. Co., in the U. S. Circuit 
Court in Pennsylvania, in May, 1874 (4 Big. Cas. 
428). The clause was also sustained in Chapman 
v. Republic Life Ins. Co., 6 Biss. 238, in November, 
1874, the intention to limit the policy against 
death of the insured, by suicide while insane, be- 

and approved as perfectly legal; 
and reference was there made to the decision of 
the same court (U. 8S. Cir. Ct. Ill.) to the same 
effect, in the Bigelow case, which has now been 
affirmed by the SupremeCourt. Treat, J., made 
the same ruling in the U.S. Circuit Court at St. 
Louis, in 1875, in Home Savings Bank v. N. W. 
Mutual Life Ins. Co.; and we are informed, a sim- 
ilar decision was made in June last in a case, not 
reported, in the U. S. Circuit Court for Minnesota, 
by Dillon and Nelson, JJ. We believe no con- 
trary. decision has been made by any court upon 
the “‘ sane or insane ”’ clause. 

It may appear singular that the American in- 
surance companies were so slow in adopting this 
means of protecting themselves against the dan- 
gers of insuring subjects of an unknown suicidal 
tendency, that 30 years should elapse before this 








new limiting clause in their contract should be 
presented to the courts. It was a clause of more 
early occurrence in the English policies. Mr. 
Bunyon, in his work on Life Assurance, published 
in 1853, names two offices whose policies con- 
tained the clause ‘“‘sane or insane,” and says of 
this question of felonious suicide: ‘‘ The insurers 
may reasonably desire to exclude, from all ques- 
tions between themselves and the representative 
of the insured, the topic of criminality, so likely to 
excite the compassionate prejudice of a jury by 
whom the act of self-destruction might be con- 
sidered of itself a sufficient proof of insanity. 
Remembering, moreover, that the conduct of in- 
sane patients is in some degree under the control 
of their hopes and fears, and that their affection 
for others often exercises a sway over their minds, 
when fear of death or of personal suffering may 
have no influence, the insurers may well desire 
not to part with this restraint from the mind and 
conduct of the assured, nor to release, from all pe- 
cuniary interest in the continuance of his life, those 
on whose watchfulness its preservation may de- 
pend. For these reasons the words ‘ sane or in- 
sane’ are sometimes inserted, or the condition is 
otherwise worded, so as to include all cases of 
self-destruction, whether felonious or not’”’ (* pp. 
71, 72). In the case of Eastabrook v. Union Mut. 
L. I. Co., 54 Me. 224, in 1866, Appleton, C. J., re- 
fers, without objection, to this English practice. 
And in Bliss on Life Ins., p. 393, two American 
companies are referred to as having adopted (1872) 
these words as part of the suicide clause. They 
may now be expected to appear in all the policies. 

Our able and usually amiable contemporary, the 
Chicago Legal News, in reporting the case of 
Bigelow v. Berkshire Life Ins. Co., seems to fancy 
that, for the highest court in the land to allow an 
insurance corporation to make a contract for itself, 
is little better than ‘‘ rank burglary,” and indig- 
nantly asks (vol. 9, p. 117) :‘*Would it not be well for 
the legislature, at its approaching session to con- 
sider the propriety of passing a law prohibiting life 
insurance companies from limiting their liability 
where the insured commits suicide when insane?” 
This would seem to be a new and growing fancy 
with our contemporary, as it published the opinion 
in Chapman v. Republic Life Ins. Co. without a 
word of hostile comment (7 C. L. N. p. 186). 
The next step in such legislation, we suggest, 
would be to require life insurance companies to 
insure all applicants, and particularly those of a 
suicidal tendency. Should that appear to curtail 
the life insurance business materially, further re- 
lief to suicides could be secured by legislation re- 
quiring capitalists to become incorporated, ‘willy- 
nilly, and to engage in the business of insuring 
lives. The transition would then be easy to a law 
requiring all incorporated publishing companies 
to act, ex officio, as insurance companies, and to 
insure the lives of all applicants, precisely as re- 
quired of all other insurance corporations. Then 
we should see the Legal News leaving Ilinois for 
some state where it would be allowed to make 
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contracts for itself. In our next issue we will 
call attention to another phase of the question 
of suicide in life insurance cases. 








SUICIDE IN LIFE INSURANCE—‘* SANE OR 
INSANE.” 


BIGELOW, ADMINISTRATRIX, v. BERKSHIRE 
LIFE INS. Co. 





Supreme Court of the United States, October, 1876. 


A clause in a life insurance policy, in avoidance of lia- 
bility in case of the death of the insured “ by suicide, sane 
or insane,” is not contrary to public policy or sound morals, 
and its employment by the contracting parties is sustained 
as the exercise of a legal right. 


In ERROR to the Circuit Court of the United States 
for the Northern District of Illinois. 

Mr. Justice Davis delivered the opinion of the 
court: 

This is an action on two policies issued by the defend- 
ant on the life of Henry W. Bigelow. Each contained 
a condition in avoidance, if the insured should die by 
suicide, sane or insane, and in such case the company 
agreed to pay to the party in interest the surrender 
value of the policy at the time of the death of Bigelow. 
The defendant pleaded that Bigelow died from the ef- 
fects of a pistol-wound, inflicted upon his person by his 
own hand, and that he intended by this means to destroy 
his own life. To this the plaintiffs replied, that Bige- 
low, at the time when he inflicted the pistol-wound 
upon his person by his own hand, was of unsound 
mind and wholly unconscious of the act. The defendant 
filed a demurrer to this replication, which was sus- 
tained by the court below, and the plaintiffs bring the 
case here for review. 

There has been a great diversity of judicial opinion 
upon the question, whether self-destruction by a man, 
in a fit of insanity, is within the condition of a life 
policy, where the words of exemption are that the in- 
sured “shall commit suicide,” or “die by his own 
hand,” which is only another form of expression for 
suicide. But since the decision of Life Insurance 
Company v. Terry, 15 Wal. 580, the question is 
no longer an open one in this court. In that case 
the words avoiding the policy were, “shall die by his 
own hand,”’ and we held that they referred to an act 
of criminal self-destruction, and did not apply to an 
insane person who took his own life. But the insurers 
in this case have gone farther, and sought to avoid al- 
together this class of risks. If they have succeeded in 
doing so, it is our duty to give effect to the contract, 
as neither the policy of the law nor sound morals forbid 
them to make it. If they are at liberty to stipulate 
against hazardous occupations, or unhealthy climates, 
or death by the hands of the law, or in consequence of 
injuries received when intoxicated, surely it is com- 
petent for them to stipulate against an intentional act 
of self-destruction, whether it may be the voluntary 
act of a moral agent or not. It is not perceived why 
they can not limit their risks in any manner they see fit, 
provided the assured is told in proper language of the 
extent of the limitation, and it is not against public 
policy. The language of this stipulation is, “‘ shall die 
by suicide (sane or insane).’? These words must re- 
ceive a reasonable construction. If they be taken in 
their strictly literal sense, their meaning might admit 
of discussion; but it is obvious they were not so 
used. ‘ Shall die bv his own hand, sane or insane,” is, 
doubtless, a more accurate mode of expression; but it 
does not more clearlydeclare the intention of the parties. 
Besides, the authorities uniformly treat the terms, 
“ suicide ” and “ dying by one’s own hand,” in policies 





of life insurance, as having the same meaning, and the 
popular understanding accords with this interpreta- 
tion. Tindal, Chief Justice, in Borradaile v. Hunter, 
5 Manning & Granger, 668, says; “The expression 
‘ dying by his own hand’ is, in fact, no more than the 
translation into English of the word of Latin origin, 
‘suicide,’”’ and he construed the terms as synony- 
mous. Life insurance companies, in adopting one 
phrase or the other, have used them without distinction 
as conveying the same idea. Ifthe words, “ shall com- 
mit suicide,” standing alone in a policy, import self- 
murder, so do the words, “ shall die by his own hand.”’ 
Without qualification, they mean in legal contemplation 
the same thing, and, when accompanied by qualifying 
words, the same construction must be adopted, whether 
the general words consist of either mode of expres- 
sion. This being so, there is no difficulty of defining 
the sense in which it was intended the language of this 
condition should be received. Felonious suicide was 
not alone in the contemplation of the parties to it. If 
it had been, there was no necessity of adding anything 
to the general words. These had been construed by 
many courts of high authority to exclude self-destruc- 
tion by an insane man. Such a man could not commit 
felony, but could take his own life with a set purpose 
to do so, conscious of the physical nature of the act, 
but unconscious of the criminality of it. As the line 
between sanity and insanity is often shadowy and 
difficult to define, this company thought proper to take 
the subject from the domain of controversy and by 
stipulation to exclude all liability by reason of the death 
of the party by his own act, whether he was at the 
time a responsible moral agent or not. Nothing can be 
clearer than that the words, “sane or insane,’? were 
introduced for the purpose of excepting from the op- 
eration of the policy any intended self-destruction, 
whether the insured was of sound mind or in a state 
of insanity. These words have a precise, definite, well- 
understood meaning. No one can be misled by them; 
nor could an expansion of this language more clearly 
express the intention of the parties. In the popular, 
as well as in the legal sense, suicide means, as we have 
seen, the death of a party by his own voluntary act; 
and this condition, based, as it is, on the construction 
of the language, informed the holder of the policy that, 
if he purposely destroyed his own life, the company 
would secure exemption from liability. It is unneces- 
sary to discuss the various phases of insanity in or- 
der to see whether a possible state of circumstances 
might not arise which would defeat the condition. It 
will be time to decide this question when such a case 
is presented. For the purposes of this suit it is enough 
to say that, ifthe assured be conscious of the physical 
nature of the act he is committing, and intended by it 
to cause his death, the policy is avoided, although, at 
the time, he was incapable of judging between right 
and wrong, and did not understand the moral conse- 
qnence of what he was doing. Any other construction 
would deny to the insurance companies the right to 
declare the sense in which they used words of limita- 
tion in their policies. 

These companies have only recently inserted in their 
provisos to their policies words of limitation corre- 
sponding to those 1n this case, and, for this reason, there 
has been but little occasion for courts to pass upon 
them. But the direct question presented here was be- 
fore the Supreme Court of Wisconsin in 1874 (34 
Wis. 389), and received the same solution as 
we have given it. It is true that in that case there 
were more words used than are contained in this proviso, 
but the effect is the same as if they were omitted. To 
say that the company will not be liable ifthe insured 
shall die by “suicide, felonious or otherwise,” is the 
same as saying, if he shall die by “suicide, sane or in- 
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sane.”’ They are equivalent phrases, and the use of both 
was, doubtless, to intensify the meaning of the parties. 
Neither the reasoning nor opinion of the court is at all 
affected by the introduction of words which are not 
common to both policies. 

It remains to be seen whether the court erred in sus- 
taining the demurrer. The replication concedes in 
effect all that was alleged in the plea; but it avers that 
the insured at the time was “of unsound mind, and 
wholly unconscious of the act.’”’ These words are 
identical with those in the replication to the plea in 
Breasted v. The Farmers’ Loan and Trust Company, 
4 Hill, 73, and Judge Nelson treated them as an aver- 
ment that the assured was insane when he destroyed 
his life. They can be treated in no other way. If the 
self-destruction was not intended, the replication 
would have said so. Instead of this, it confessed that 
fact and avoided its supposed effect by setting up a 
state of insanity. The phrase, ‘ wholly unconscious 
of the act,” refers to the real nature and character of 
the act as a crime, and not to the mere act itself. Bige- 
low knew that he was taking his own life, and showed 
sufficient intelligence to employ a loaded pistol to ac- 
complish his purpose; but he was unconscious of the 
great crime he was committing. His darkened mind 
did notenable him to see or appreciate the moral 
consequences of his act, but still left him capacity 
enough to understand its physical nature. 

Enough has been said to show, inthe view we take 
of the case, that the court did not err in holding that 
the replication was bad. 

The judgment is affirmed. 


NEGLIGENCE BY CARRIER—SPECIAL CON- 
TRACT LIMITING LIABILITY. 


KANSAS PACIFIC RAILWAY CO. vy. REYNOLDS 
ET AL. 





Supreme Court of Kansas, December, 1876. 


Hon. 8. A. KINGMAN, Chief Justice. 
iz e — Associate Justices. 


Where a railway company has, in fact, only one rate at 
which it carries or offers to carry cattle from O. to S., 
although it may have posted up, in the office of its agent at 
O., other, and higher rates ; and an owner of cattle, without 
anything being said about any special contract, but with the 
consent of the company, places his cattle in the company’s 
cars at O., to be transported to S.; and the agent of the 
company at O. then presents to the shipper a certain special 
contract for carrying said cattle at the full rate at which 
the company carries cattle, though less than said posted 
rates and with certain restrictions, limitations, etc., as to 
the company’s responsibility; and the agent then demands 
that the shipper shall sign said special contract or have his 
cattle unloaded; and the agent gives to the shipper no 
other option or alternative ; and the shipper then signs said 
special contract ; Held, that said special contract, so far as 
it attempts to restrict the liability of the railway company, 
or to impose additional burdens upon the shipper as condi- 
tions precedent to a recovery for damages resulting from 
the negligence of the railway company, is without consid- 
eration and void. 


VALENTINE, J., delivered the opinion of the court: 

This was an action for damage, claimed to have re- 
sulted from the negligence of the defendant below 
(plaintiff in error), in transporting certain cattle of the 
plaintift over the defendant’s railroad, from Ogden, 
east to the state line. The defendant denied the neg- 
ligence and damage, and also set forth in their answer, 
that the cattle were transported under a certain special 
coutract, and that no notice of any loss or damage was 
ever given to the defendant, as provided for in said 
speciai contract, and, therefore, that even if there was 





any negligence, loss or damage, the defendant is ab- 
solved from paying anything therefor. 

Said special contract, as given in the defendant’s an- 
swer, read as follows: 

“G. F. O. No. 44. Kansas PaciFic 
RaiLway, LIVE STOCK CONTRACT. 
( OGDEN STATION, June 18th, 1870. 

* Received of Reynolds, Ferrell & Seymour, two cars 
of cattle, to be delivered at State Line Station, at speeial 
rates, being forty dollars per car load, each car contain- 
ing eighteen animals, more or less. In consideration 
of which, and for other valuable considerations, it is 
hereby mutually agreed that said company shall not be 
liable for loss by animals injuring themselves, or each 
other, or by jumping from the cars, delay of trains, or 
other damage said property may sustain, except such 
as may result from the actual negligence of the com- 
pany orits agents. The owners, or persons in charge 
of stock, are passed free on the train accompanying the 
stock, at their own personal risk, in consideration of 
the fact that they are to water, feed and take care of 
the stock at their own expense and risk, and are to as- 
sist in unloading the stock at destination, and at feed- 
ing or transfer points. It is further agreed, that the 
company shall not be liable, in any event, for any loss, 
damage or detention caused by military authority, or by 
rebellion, insurrection or riot, or for stock dying on the 
train for any cause. Agents are not permitted to ship 
stock in box-cars under any circumstances, without the 
owner or his agent’s consent thereto in writing, to be 
endorsed on this contract, and signed by the agent or 
owner’s shipping, and then, they are to be entirely at the 
risk of the owner. The company is not to be held re- 
sponsible for the loss of stock by doors getting closed 
and stock smothering. No claim for loss or damage on 
live stock will be allowed, unless the same is made in 
writing, before or at the time the stock is unloaded. 
The evidence that the shipper, after full understanding 
thereof, assents to all the provisions of the foregoing 
contract, is his signature hereto. The railway company 
does not undertake to transmit live stock in any given 
time. THEO. WEICHSELBAUM, 

Five cent Agent for the Company. 
| Ber. stanp. | REYNOLDS, FERRELL & SEYMOUR, 

Canceled. Shippers. 

Witness: BEN. WOSSBAUM.” 

The plaintiff replied that said special contract was 
executed on their part without any consideration; and, 
therefore, they claimed that the same, so far as it dif- 
fers from the general contract entered into in such 
cases, between shipper and common carrier, is not 
binding upon them; and, therefore, they claim that 
they were not bound to give said notice of loss and 
damage. The evidence shows among other things, as 
follows: 

The defendant introduced evidence showing that it 
had, at the time said cattle were shipped, regular 
printed tariff rates for the transportation of cattle; 
that the rate for carrying cattle from Ogden to the 
state line, was $92,00 per car load, and that a copy of 
said tariff rates was posted up in the office of Theo. 
Weichselbaum, the agent of the railway company at 
Ogden. But on the contrary, R. B. Gemmell, the gen- 
eral freight agent of the company at the time these cat- 
tle were shipped, to-wit: June 18th, 1870, and a wit- 
ness for the company, testified thut “ in June, 1870, the 
agent at Ogden had no authority to ship at other than 
special rates, under such a contract as above referred 
to.” And Robert Reynolds, one of the plaintiffs and a 
witness for the plaintiffs, testified: ‘‘ At the time I or- 
dered cars, no contract was entered into—nothing said 
as to terms.” “‘ Theo. Weichselbaum said nobody could 
ship unless they signed that contract; said there were 
no other rates. I got the cattle on the cars without 
saying anything to Weichselbaum about any contract, 
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and believed, in law, I could force him to take them 
without any. That is one reason why I objected to 
signing the contract. He had offered to read the con- 
tract. The option was offered us to ship under this 
contract at this rate, or to unload.” E. T. Ferrell, one 
of the plaintiffs and a witness for the plaintiffs, testi- 
fied: ‘* Theo. Weichselbaum said that he would turn 
out the cattle unless we signed the contract. Reynolds 
said he thought he could make the company take the 
cattle without signing any contract. I passed free 
upon the train with the cattle.”” While the cattle were 
being transported from Ogden to the state line, an ac- 
cident occurred at Topeka, which delayed the train 
about twelve hours, and damage resulted to the cattle 
from their prolonged detention in the railroad cars on 


avery warm and calm day, without food or water. | 


But the plaintiffs gave no written notice of any claim 





for loss or damage, as required by said special contract. | 


They gave a verbal notice, however. Now, we suppose, | 


about the only question worth considering in this case 
is, whether the said special contract was executed on 


the part of the plaintiffs with, or without, any sufficient | 


consideration therefor. 


If it were true that the regular rate for carrying cat- | 


tle by the railway company from Ogden to the state 
line, with the extended responsibility of a common car- 
rier, was $92.00 per car load, and that $40.00 per car 
load, for the same service, was a special and reduced 
rate because of a limited and diminished responsibility, 
and if the plaintiffs had been allowed to exercise their 
choice as to which of the two ways they would have 
their cattle carried, and had then chosen the latter, and 
had then voluntarily executed said special contract, 
such special contract would, under such circumstances, 
be valid and binding, and founded upon a sufficient 
consideration, and its requirement that plaintiffs should 
give said written notice of loss and damage would be 
reasonable, and could not be ignored with impunity. 
Goggin v. K. P. R. Co., 12 Kas. 416. The difference, 
in such a case, between the higher rate required by the 
railway company as a common carrier and the reduced 
rate accepted by the company under a restricted re- 


sponsibility, would be a sufficient consideration going © 


to the plaintiffs for the execution of the said special 
contract by them. But it is not true, according to the 
evidence, that the regular rate for carrying cattle from 
Ogden to the state line was $92.00 per car load. The 


regular rate was $40.00 per car load, and no more. | 
~ = . : | judge is prohibited from charging or commenting upon the 


There is not the slightest evidence, except merely said 


printed rates, that the company ever carried or offered | 


to carry any cattle at any other rate than $40.00 per car 
load; and there was abundance of evidence showing 
that, in fact, they had no other rate. Neither did the 
company give the plaintiffs any option as between rates 
or as between terms of transportation. The only op- 
tion that the company offered the plaintiffs was, to sign 
said special contract, or have their cattle unloaded. 

It will be remembered that nothing was said about 
any special contract until the cattle were all loaded in 
the cars. It was evidently the intention of the plain- 
tiffs to ship their cattle without any special contract— 
they paying full rates, and the company being liable as 
common carriers. But after they had loaded their cat- 
tle in the cars, then the agent of the company de- 
manded of them that they sign said contract, or have 
their cattle unloaded. This was not right. A railroad 
company has no right to refuse to carry cattle, and it 
has no right to refuse to carry them under the full re- 
spensibility of a common carrier. And in all cases 
where cattle are carried by a railroad company, each 
party (the carrier and the shipper) has a right to de- 
mand that they be carried under just such terms and 
conditions, and with just such responsibilities as are 
established by law for the transportation of such 





property by common carriers; and these terms, con- 
ditions and responsibilities can be varied or altered 
only by the mutual consent or agreement of both par- 
ties. Therefore, under all the circumstances of this 
case, we think the said special contract, so far as it at- 
tempted or attempts to restrict the liability of the 
railway company, or to impose additional burdens 
upon the plaintiffs as conditions precedent to a recov- 
ery for damages resulting from the negligence of the 
railway company, was, and is unfair, unjust, without 
consideration and void. 

It is unnecessary to discuss any of the other ques- 
tions raised in this case. 

The judgment of the court below must be affirmed 
All the justices concurring. 


i, 
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NEGLIGENCE—QUESTION OF FACT. 





TEXAS AND PACIFIC RAILWAY COMPANY 
v. MURPHY. 


Supreme Court of Texas, December, 1876. 


Hon. O. M. ROBERTS, Chief Justice. 
rs G T. MOORE, } Judges. 


R. 8. GOULD, 


1. NEGLIGENCE IN TEXAS A QUESTION FOR THE JURY.— 
In Texas, in the absence of any law defining what acts 
shall constitute negligence, the question of negligence is a 
fact to be found by the jury upon evidence, as any other 
material fact. 

2. CASE IN JUDGMENT.—In the case in judgment, an ac- 
tion for injuries received while attempting to board a train 
at a station, the court instructed the jury that the fact of 
starting the train instantly, upon giving the signal of de- 
parture, was an act of negligence on the part of defendant; 
that the act of attempting to get on a train moving rapidly 
was an act of negligence on the part of plaintiff; but that, if 
the train were moving slowly, it would not be negligence 
on his part. Held, error. 

3. NEGLIGENCE—PLEADING.—In a suit for injuries re- 
ceived through the negligence of a railroad company, the 
plaintiff must show in his petition that the iajury of which 
he complains was produced by the negligent act of the de- 
fendant, under such circumstances as did not develop any 
negligence on his part contributing to the injury. But he 
is not bound to allege the non-existence of an exception 
that may, or may not, exist as a defense to his action, 

4.,APPELLATE PROCEDURE—W HEN JUDGMENT WILL BB 
REVERSED.—Under the statutes of the State of Texas, the 


weight of evidence, but must so frame his charge as to 
submit questions of fact solely to the decision of the jury. 
No instruction is allowed to be given by him unless first 
reduced to writing and signed, and every such charge 
must be given in the precise words in which it is writ- 
ten. Held, that, although a departure from this prescribed 
rule would be error, to require a reversal in the Supreme 
Court, it must be shown to have been material and to the 
prejudice of the party complaining of it. 


APPEAL from Harrison County. 


William Stedman and F. B. Sexton, for appellants; 
Geo. L. Hill, for appellee. 

ROBERTS, C. J., delivered the opinion of the vourt: 

The appellee brought suit in 1871 against the South- 
ern Pacific Railroad Company for damages, for an in- 
jury to his person, by the negligence and misconduct 
of the conductor of one of its trains in running the 
same upon the road, and during the pendency of the 
suit, alleged in an amended petition, that the Southern 
Pacific Railroad Company and the Texas & Pacific 
Railway Company had been consolidated, and that said 
latter company was liable for the said damages. It was 
proved on the trial by Hall, who had been vice-presi- 
dent of the former company, that the consolidation 
took place on the 2ist of March, 1872. Appellee also 
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alleged, and read in evidence, the several acts of the 
legislature of the state of Texas, in relation to said con- 
solidation of the two companies. 

The appellant excepted to the petition, because the 
Texas & Pacific Railway Company was not liable for 
such damages so incurred, which was overruled. The 
same question was raised by a charge asked by the ap- 
pellant, and refused by the court, upon the trial of the 
cause. So far as anything appears in the pleadings of 
the parties, and in the evidence upon the trial, we are 
of opinion that the court did not err. The correctness 
of his rulings is deducible substantially from the de- 
cision of this court, in reference to the effect of said 
consolidation in the case of Stephenson v. Texas & Pa- 
cific Railway Company, 42 Tex. 162. 

Appellant contends that the petition is defective, in 
not having averred that the injury was inflicted upon 
him without any fault on his part in the transaction. 
The petition, sofar as it is necessary to be stated on this 
subject, alleged that appellee had procured a ticket as 
a passenger; was waiting at the Jonesville station; was 
at a convenient distance from the cars, where they had 
stopped, awaiting the signal to be given by the con- 
ductor; “ said conductor neglectfully, and in utter dis- 
regard of the convenience and safety of the passengers 
traveling, and wishing to travel on said train, gave the 
said signal of departure, and at the same instant of 
giving said signal, caused said train to move; and your 
petitioner immediately upon the giving of said signal, 
proceeded to get aboard of said train, by the means, 
and at the usual entrance of the cars of said train; and 
your petitioner, in attempting to get aboard of said 
train, as aforesaid, was thrown from said train by rea- 
son of the great rapidity with which the said train was 
then moving,” and fell with his arm upon the rail of 
the track, and before he could remove it, it was run 
over and cut nearly off by the wheel of the car, so that 
it had to be amputated. It is further alleged that the 
defendant, by the negligence and gross misconduct of 
said conductor of said train, crippled and maimed the 
petitioner, by the loss of his hand and arm, as afore- 
said, to his damage, twenty thousand dollars. 

The petition is amended by stating that the train was 
not stopped at said station five minutes, as was the 
duty of the conductor to do, and if it had been, he 
would have had time to get on the train without injury. 
Again, by amendment it is alleged, that petitioner 
“was standing within about thirty feet of said station, 
where the said train stopped; that he started to said 
train with the view of going aboard of the same, and 
that the said train moved off without giving any signal 
before starting; that he got to said train as soon as 
possible, and in endeavoring to get aboard of same, as 
aforesaid, was thrown from said train by reason of the 
movement of the same, and was injured as set out in 
original petition.”’ The negligence of the defendant by 
which the injury upon plaintiff was produced, is re- 
peated in the several amendments to the petition. 

The petition sufficiently alleges that, by the negli- 
gence of the defendant, the injury was produced, which 
entitled him to recover damages for it. Inasmuch as 
the petition does not aver that he, in doing as he did, 
was not guilty of negligence,the question upon this point 
is, whether the facts, as stated in the petition, show that 
he also was guilty of negligence in the effort to get upon 
the car, under the circumstances stated in the petition. 
If so, he makes the defence of contributive negligence 
for the defendant, in stating his own case. We must 
infer from what is stated, that the car was moving, or 
in the act of moving, when he reached it, and made the 
attempt to get in it. If moving, how fast at that time, 
is not stated, nor the time that elapsed while he was 
making the effort, but only that, when he was thrown 
from the car, it was “by the great rapidity with which it 








was then moving.” It may be understood, that the 
signal was an invitation to the passenger to get on, as he 
alleges he was waiting for the signal to get on the train, 
or signal for departure literally, upon the supposition 
that the passengers had time to get on the train. 
Under either interpretation we can not hold, that the act 
of endeavoring to get on the train, at the time and under 
the circumstances stated, was necessarily an act of con- 
tributive negligence. We are referred to a case wherein 
it is held, that the petition must negative, either by the 
facts stated, or by direct averment, the existence of 
contributive negligence. E. & C. R. R. Co. v. Dexter, 
24 Canadian R. 413. It is believed that such rul- 
ing has originated from following cases, where the 
facts appeared in the petition, which established prima 
Sacie, at least, the negligence or fault of the party in- 
jured. E. & C.R. R. Co. v. Hiatt, 17 Ind. 102; 13 Ind. 
135. 

Suppose, for instance, it is alleged that a person, 
while on the defendant’s track, is injured by the run- 
ning of the cars upon the track, prima facie he shows 
himself to be where he ought not to be, when the train is 
running there, and in that case he should state such cir- 
cumstances or make such averments as would justify 
or excuse the fact of his being then on the track in the 
way of the cars. Jb.,and see original case, Presdt. and 
T. of T. Mt. Vernon v. Dusouchett, 2 Carter, Ind. 586. 

It is often stated that the plaintiff must show that the 
injury was caused by the negligence of the defendant 
without any fault or negligence on his part. It would 
be more correct, it is thought, to say that the plaintiff 
must show that the injury of which he complains was 
produced by the negligent acts of the defendant, under 
such circumstances as did not develop any negligence 
on his part, contributing to his injury. In the absence 
of proof, his negligence would not be presumed. But- 
ton v. The H. R R. R. Co., 18 N. Y. 259; Redfield 
on Carriers, &c., Sec. 270 and note 20, referring to 
27 Vt. 62 and 37 Vt. 501. The case of a party’s own negli- 
gence, concurring with that of the defendant in pro- 
ducing an injury, is merely an exception to the general 
rule, that he can recover for any injury inflicted on him 
by the negligent acts of the defendant. Chapman v. 
New Haven R. Co.,19 N. Y. 342. Though is would 
be safer practice, plaintiff is not bound to allege the 
non-existence of an exception that may or may not 
exist as a defence to his action. It is said to be an ex- 
ception, and is so only, because its existence negatives 
the existence of the fact that the injury was caused by 
thenegligence of the defendant. 

The charge of the court was objected to. There were 
some facts established with reasonable certainty, to- 
wit: that the train was moving and had gone about a 
ear’s length, when plaintiff got to it and reached up to 
get on; that it started with a jerk and increased its 
speed rapidly after starting; that plaintiff went along 
with the car holding to the railing, trying toget up, and 
was thrown from the car in crossing a ditch, about fifty 
or sixty feet from the place; when he reached the car, 
that a man, by the name of Shed, ran before him and 
got up at the entrance and reached back and tried to 
help the plaintiff get up, and that the bell was ringing 
just after the train started; being certainly heard after 
the jerk in starting. A pass-ticket was found on the 
person of the plaintiff after he was hurt. The court 
charged the jury, in effect, thatthe defendant was guilty 
of negligence in the management of the train; after 
stopping a very shout time, gave the signal of departure, 
and at the same instant of giving said signal, caused 
the train to move, and plaintiff was injured by the force 
and moving of the train while he was attempting to 
get intothe cars. From this it is evident that the judge 
regarded the signal stated in the petition, and spoken of 
by the witnesses as an invitation to passengers to get 
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into the cars, and the wrong done was in not giving 
time afterwards for them to do so before moving the 
train. 

In defining the rules of law applicable to contributive 
negligence, the court presented three distinct combina- 
tions of fact, having reference tothe speed at which the 
train was running when the plaintiff reached it, and 
made the attempt to get on; that is, that it would be 
contributive negligence if the plaintiff attempted to get 
on when it was running rapidly; it would not, if the 
train had begun to move slowly; but if the train had 
begun to move, and after it had started to leave the 
station, and when it was under way, and plaintiff was 
not induced to get on the train by the invitation or con- 
duct of the managers of the train, then it was a question 
for the jury to determine, whether his attempting to get 
on the train was culpable negligence, or not. The court 
determined, as matter of law, that the fact of starting 
the train instantly, upon giving the signal of departure, 
was an act of negligence or misconduct on the part of 
defendant, and that the act of attempting to get ona 
train moving rapidly, was negligence on the part of 
plaintiff; but if the train was moving slowly, it would 
not be an act of negligence on the part of plaintiff. 

The issues before the jury arising upon the plead- 
ings and evidence were: First, had the plaintiff proved, 
to their satisfaction, the facts allegedin the petition to 
have been done by the defendant; second, had the plain- 
tiff shown that such acts, so done, amounted toa breach 
of duty or wrong to the plaintiff, so as to make them 
negligent or wrongful; and, third, had the plaintiff 
shown that such neglectful or wrongful acts caused the 
injury alleged. The answer of the jury to these ques- 
tions, by a general verdict, is yes orno. Now, can the 
court tell the jury, that the plaintiff has proved by cer- 
tain witnesses satisfactorily, that the cars were moving 
slowly when plaintiff reached them to get on, and that 
they were started at the instant of giving the signal for 
departure? This the court did not do, because it would 
be assuming to direct the jury as to what conclusion 
they should arrive at as to the weight of the evidence 
before them, and what it, upon a consideration thereof, 
definitely established. Can the court, with any better 
reason, tell the jury that such acts, if established, con- 
stituted a breach of duty or wrong to plaintiff on the 
part of defendant? This the court did charge in sub- 
stance, and, in doing so, assumed to know and declare, 
as matter of law, that moving the train at the instant 
of giving the signal of departure was a breach of duty, 
or a wrongful or negligent act on the part of the de- 
fendant. But it does more; it assumes to be a matter 
of law, that the act of attempting to get on the train 
moving slowly under suck circumstances, would not be 
an act of contributive negligence on the part of the 
plaintiff. This charge decided for the jury the whole 
of the facts of negligence against the defendant, in the 
management of the train and in the effort of plaintiff 
to get on it, if they should be satisfied from the evi- 
dence that the other facts were established as stated in 
the charge. 

Negligence, in one sense,is a quality attaching to acts 
dependent upon, and arising out of, the duties and re- 
lations of the parties concerned; and it is as much a fact 
to be found by the jury as the alleged acts to which it 
attaches, by virtue of such duties and relations. If a law 
can be found which declares that it is the duty of the 
conductor of a train to give a signal of departure, and 
then wait a reasonable time for passengers to get into 
the cars before moving the train, the court can declare, 
as matter of law, that the simultaneous giving the sig- 
nal and moving the train is an act of negligenee, in 
reference to one who sustains the relation of a passen- 
ger that has not been allowed a reasonable time, after 
the signal is given, to get upon the train. So, too, if a 








law can be found which declares that it shall not be 
deemed an act of negligence to attempt to get upon a 
train while moving slowly, if it has been started at the 
same time the signal of departure is given, the court 
may so tell the jury; and in their finding of the acts to 
which such legal consequences attach, they will also 
find the fact of negligence in the one case, and the abe 
sence of it in the other. In the absence of any such 
law defining the acts which constitute negligence, it is 
a fact to be found by the jury upon evidence, as any 
other material fact. This will suffice to indicate the 
exact point to be considered in this opinion. We are 
of opinion that the charge of the court is erroneous in 
instructing the jury, as if such laws did exist as appli- 
cable to this case, and in thereby relieving the jury 
from finding the fact of negligence, both as to plaintiff 
and as to defendant in the matters mentioned, relating 
to each one respectively. 

It has long been the settled policy of the laws of this 
state, to keep separate and distinct, and to define ac- 
curately,the respective functions of the judge and of 
the jury in the trial of cases, both civil and criminal. 
As early as 1853, the legislature, in pursuance of this 
policy, enacted a law that is still in force, which indi- 
cates a radical departure from the mode of proceeding 
in trials, as practiced in the courts of England and of 
many, if not of most, of the American states, wherein 
the common law prevails. It is as follows: The judge 
“shall not, in any case, civil or criminal, charge or 
comment on the weight of evidence. He shall so frame 
his charge as to submit questions of fact solely to the 
decision of the jury, deciding on, and instructing them 
as to the law arising on the facts, distinctly separating 
the questions of law from questions of fact. He shall 
not charge or ipstruct the jury in any case, unless the 
charge shall have been by him first reduced to writing 
and signed; and every such charge shall be given in 
the precise words in which it shall have been written.” 
Pas. Dig., Art. 1464. 

This is mandatory and peremptory. It leaves no 
discretion to the judge as to whether, or not, he shall 
* charge, or comment on the weight of evidence,” or as 
to whether, or not, he shall ‘submit questions of fact 
solely to the jury.” It isa positive direction to a 
judge as to what he shall do, in the trial of a case in 
his court, however different may be the mode of try- 
ing cases in the courts of other countries, of which he 
may be informed by law writers, or by precedents. 
This is our system of procedure. The judge is for- 
bidden by law either to aid a jury or to infringe upon 
their province in weighing the evidence, or in deciding 
upon the facts, in every case submitted to them. It 
pre-supposes that the jury is as competent to find the 
facts, as the judge is to declare the law. This admits 
of no exception, so far as his duty, enjoined by law, is 
concerned, whether the facts are plainly established by 
the evidence for one side or the other, or are compli- 
eated or doubtful. It has been held by this court, 
that the district court had no right to order a non-suit 
in any case for want of sufficient evidence. 

A demurrer to evidence, though it has been sanc- 
tioned, may be said to be almost obsolete in our prac- 
tice. The judge’s power to control the result of a case, 
in reference to the facts, is upon a motion for a new 
trial, when the proper objection to the verdict of the 
jury is made for that purpose. 

Notwithstanding this policy of the law so rigidly en- 
joined, it does not follow that every departure from 
the prescribed rule will authorize this court to reverse 
the case in which it occurs. It would be an error of 
law; but to require a reversal in this court, it must be 
a material error, to the prejudice of the party com- 
plaining of it. A case may be made out so plainly on 
one side, or may be so clearly defective in the evidence 
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to sustain it, that, although the court directed the jury 
to find a verdict, and how to find it, it would not be a 
material error to the prejudice of the party cast in the 
suit, for which this court would be required to reverse 
the judgment on that account. Lea v. Hernandez, 10 
Tex. 137. So, in a case like the present, the acts 
of negligenve on the part of the plaintiff or de- 
fendant, might be of a character so extreme, and so 
indisputably established by uncontroverted evidence, 
direct and not conflicting, that, if the court departed 
from the prescribed rule, in telling the jury that such 
acts amounted to negligence, it might be that this court 
could determine that such a charge had not been prej- 
udicial to the rights of the party complaining of it, 
which would certainly be necessary to sustain such a 


Chief Justice Cooley, in a very able and searching 
review of the cases upon the subject of contributive 
negligence, says that “negligence consists in a want of 
that reasonable care which would be exercised by a 
person of ordinary prudence, under all existing cir- 
cumstances, in view of the probable danger of injury. 
* * * Asa general rule, it can not be doubted that 
the question of negligence is a question of fact, and 
not of law.”? And while admitting that there are plain 
cases in which it has been held that the judge may 
rightfully instruct the jury, as matter of law, that the 
action can not be maintained, he says, “‘ the case, how- 
ever, must be a very clear one which would justify the 
court in taking upon itself this responsibility. * * * 
But while there is any uncertainty, it remains a matter 
of fact for the consideration of the jury.” The judge, 
in taking this responsibility, must assume to be the 
judge of the proper standard of ordinary prudence, 
which would likely be different with different judges; 
and each judge would make his standard of prudence 
the law of the case, and thereby the law would change 
with a change of judges, who might be called upon to 
administer it. 

It is only necessary to examine the numerous re- 
ported cases to see the different opinions of different 
judges upon the subject. In Massachusetts, for in- 
stance, it is held, as matter of law, that the attempt to 
get on a moving train is prima facie contributive neg- 
ligence. Harvey v. E. R. Co., 116 Mass. 269. In Penn- 
sylvania, in a similar case, where the court below charg- 
ed the jury that, “‘ if the train was distinctly running on 
the track when the plaintiff attempted to enter, he was 
guilty of negligence, and can not recover,” it was held 
to be error, and the supreme court said,‘‘ it was for the 
jury to say whether the danger of boarding the train, 
when in motion, was so apparent as to make it the duty 
of the passenger to desist from the attempt.”? Johnson 
v. The W. C. & P. R. R. Co., 70 Penn St. 357. 

The same diversity of opinion may be found to pre- 
vail upon nearly every fact relating to the subject of 
negligence, in the different courts of the different states 
of the Union. It must be considered also, that no two 
cases ever came into court with exactly the same com- 
bination of circumstances, and that every new case 
must present some shade of difference from every other 
in its facts. Must we now, in the inception of our ad- 
judications upon this subject, start out in the search 
through the thousands of reported cases, to find the 
opinions of judges as to the common and ordinary 
standard of prudence in reference to every act, and 
every combination of acts relating to negligence? or 
shall we follow the plain command of our own statute, 
by submitting to the decision of the jury, as the sole 
judges thereof, the fact of negligence, as well as all 
other facts, in every case? This question is easily an- 
swered. 

By our general laws relating to railroads, eertain du- 
ties are imposed upon companies running passenger 





and freight trains upon their roads, such as posting up 
signs where common roads cross the track, badges worn 
by certain officers, giving notice of time of running 
cars, receiving and transporting passengers and freight, 
when presented a reasonable time previous to starting 
from the stations, ringing a bell or blowing a whistle in 
passing roads and streets, providing brakes and careful 
brakemen, stopping at the stations five minutes; the 
breach of which duties, so prescribed, may be declared, 
as matter of law, to be wrongful or negligent when 
the acts constituting the breach of duty may affect any 
one injuriously. Railroad companies may also make 
reasonable regulations of their own, for the manage- 
ment and running of their trains, or they may follow 
general customs in such management and running, 
which,when established, known to, and acted on by the 
public, may impose upon the companies duties in ref- 
erence to others, a breach of which, to their injury, 
might render such companies liable to damages. The 
facts involved in such regulations and customs, upon 
which duties would arise, and not being matters known 
to the court, would have to be proved as other facts, 
where a breach of such duties might become the subject- 
matter of a suit for damages. 

It is presumed that,in this case, the company had 
some regulations, or was governed uniformly by some 
custom in the mode of receiving passengers, and in 
stopping and in starting their trains in reference to 
that purpose. Whether it was regulated by the length 
of time during which the train stopped, or by ringing 
a bell, or by blowing a whistle, or by a vocal announce- 
ment, is not shown in the evidence. The object of 
ringing the bell, as spoken of by the witnesses, was not 
explained. Nor was it shown, whether or not it was 
customary for ordinarily prudent men to attempt to get 
upon the train while it was moving, nor under what 
state of circumstances it would be an act of impru- 
dence to attempt it. With such evidence before the 
jury, they might have been properly able to decide the 
facts of negligence, both of the company and of the 
plaintiff, as it was certainly their province to have done 
in this case. 

Believing the charge to have been materially erro- 
neous, the judgment is reversed, and the cause re- 
manded. 

——— 


TONNAGE-DUTY—WHARFAGE-DUES. 


NORTHWESTERN UNION PACKET CO. v. CITY 
OF ST. LOUIS. 


United States District Court, Eastern District of 
Missouri, January, 1877. 


Before HON. JOHN F. DILLON, Circuit Judge, and 
Hon. SAMUEL TREAT, District Judge. 


1. WHEN TAX ON TONNAGE LAWFUL.—A city can not levy 
a tax in the nature of a tonnage-duty upon vessels or com- 
merce, nor can it do so by way of discrimination. But a 
city, under legislative authority, or a riparian owner, can 
lawfully charge reasonable compensation for the use of 
expensive and artificial conveniences which a vessel may 
use at its option; there being ample space elsewhere for it 
to land within the harbor where no artificial or expensive 
improvements have been made. P 

2. CONSTITUTIONAL LAW—ST. LOUIS ORDINANCE.—The 
ordinance of the City of St. Louis prescribing certain wharf- 
age-dues at the improved wharves constructed by it, gradu- 
ated according to the size of the vessel, to be ascertained 
by its tonnage, is not in conflict with the provisions of the 
federal constitution in respect to inter-state commerce, 
and the prohibition that “no state shall, without the con- 
sent of Congress, lay any duty of toanage.” 

3. TAXES PAID UNDER PROTEST.—Taxes or dues paid 
under protest may be recovered back if the taxes or assess- 
ments were illegal, and the payment thereof involuntary, 
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Dillon, J.: ‘‘I have some doubt whether the payment of 
the taxes, under a mere written protest, delivered from 
time to time without any process being issued by the city, 
and where the mode of enforcingthe wharfage-dues, as 
prescribed by the ordinance, is by action against the owner 
or person in charge of the boat, in which it is provided that, 
if convicted, the judgment shall be a fine in a sum double 
the amount of wharfage due the city, payment of which 
fine and costs shall operate as a discharge im full of the 
demand, is such an involuntary or compulsory payment of 
the taxes, as will give the party so paying the right to re- 
cover back the amount, even if the ordinance, under 
which the tax was demanded, is illegal.’ 


This action against the city of St. Louis, is to recover 
back wharfage-dues collected by the city in 1870, 1871, 
and up to March, 1872, from the plaintifi’s boats. The 
payments were made under “ written protest, without 
waiving the right of the owners of the boats to recover 
the same from the city by an action at law.” 


D. D. Duncan and James H. Davidson, for the plain- 
tiff; Z. T. Farish, for the city. 


TREAT, J.: 


This case involves the right of the plaintiff to re- 
cover back money paid under protest. Within adjudi- 
cated cases, the right of action exists if the taxes or 
assessments were illegal, and the payment thereof was 
involuntary. 

The main proposition, therefore, requires a deter- 
mination of the question as to wharfage-tax proper,— 
what it is and where it ends. Under the decisions of 
the United States Supreme Court as to tonnage duties, 
regard being had to dicta concerning wharfage-tax, 
the rules of law may be thus stated: ist. The general 
power of a state to tax property must, in its exercise, 
impose the tax, not on the tonnage of the vessel, but 
on the money value of the vessel. 2d. It is beyond the 
power of a state or municipality, to tax a vessel for- 
eign or domestic, for the privilege of landing or an- 
choring in any port, whether the tax is upon the ton- 
nage of the vessel or otherwise. 3d. It is in the power 
of a mtnicipality under legislative authority, to exact 
reasonable wharfage for the privilege of landing at an 
improved wharf, care being had to prevent the muni- 
cipality from imposing tonnage or other prohibited 
rates or taxes, under the pretence of collecting wharf- 
age-dues. 

It is very difficult, in the light of adjudicated cases, to 
draw the precise line, in general terms, between the 
various classes. The foregoing rules must suffice for 
a guide. 

It appears from the facts agreed, that the city claims 
to be proprietor of most of the river front. a part of 
which has been improved, graded and paved by the 
city, at large cost. Under the supposed authority vested 
in it by charter, and under ordinances pursuant thereto, 
it has made many regulations of a police nature, not 
only as to the parts of the harbor where vessels, rafts, 
etc., may land, but also as to the safety of the inhabi- 
tants dependent upon the character of the cargo— 
whether explosive, dangerous, etc. It is admitted that, 
under said regulations, the plaintiff used the improved 
part of said landing, or the so-called wharf, thus arti- 
ficially made and designated for specific purposes. The 
rates of wharfage charged were not in all cases a spe- 
cific sum for a specified time, but a rate dependent on 
the tonnage of the vessel. 

If the city had a right to charge wharfage, then the 
sole question is, whether it is prohibited from making 
its rates dependent on the tonnage of the vessel, eo 
nomine, instead of its length, denoting the space it 
would occupy, or whether the city should fix its rate 
of wharfage arbitrarily, upon every craft landing, irre- 
spective of tonnage, size, &c. It would be a narrow 
view of the question to admit that wharfage is collect- 





able, and to hold, at the same time, ‘that the amount 
of wharfage-dues is not collectable because that 
amount, though reasonable, is, instead of a sum 
certain upon every craft, adjusted to the size of the 
craft to be ascertained by its tonnage. It may be con- 
ceded that no municipality can forbid the entry, an- 
choring, or landing of a vessel engaged in foreign or 
inter-state commerce, unless it pays a tonnage-duty 
for said privilege. It must also be held that, when 
there is ample space for landing within a harbor, out- 
side of the improved part thereof, or wharves, if a ves- 
sel is desirous of receiving the benefit of said improve- 
ments, for the purpose of the extra facilities thereby 
furnished for mooring safely and conveniently, and 
loading and unloading cargoes, and also for the accom- 
modation of passengers, said vessel, thus availing itself 
of the extra facilities, to secure which the municipality 
has made large expenditures, should pay therefor a 
reasonable compensation. The case might be very 
different if a city, claiming the entire river front, for- 
bade anchoring or landing within its limits without 
payment of tonnage-duty. It could not stop the right to 
navigate and trade from port to port; but it could law- 
fully designate, within its police powers, at what part 
of the port the landing should be made. This might 
be as important for sanitary, as other useful purposes. 
To hold otherwise, would be to decide that the popu- 
lation of every town and city is deprived of the right 
of self-protection, and is absolutely at the mercy of 
every vessel which arbitrarily chooses to bring infec- 
tious diseases and consequent death with it. 

There is a rational limit in all questions of this kind. 
No city, under pretence of wharfage-dues, is permitted, 
in order to replenish its treasury, to levy a tax in the 
nature of a tonnage-duty, upon vessels of commerce; 
nor can it do so by way of discrimination. Each city 
under legislative authority, or riparian owner, can 
lawfully charge a reasonable compensation for the use 
of expensive and artificial conveniences, which a ves- 
sel may use or not, at its option; there being ample 
space elswhere for it to land within the harbor, where 
no artificial or expensive improvements have been 
made. In such instances, there is no impediment to 
commerce, no tonnage or other exactions restrictive 
upon navigation, but merely facilities furnished, which, 
if used, ought to be paid for. The vessel is not bound 
to use such facilities; but if it does, why should it not 
contribute to the costs and maintenance thereof? 

Although the St. Louis ordinance prescribes wharf- 
age-dues at the improved wharves, by it constructed— 
graduated according to the size of the vessel, to be as- 
certained by its tonnage—such wharfage-dues are not 
tonnage-duties, within the inhibitions of the constitu- 
tion. 


DILLON, Circuit Judge: 


1. I concur in the conclusion, and mainly in the rea- 
soning of the foregoing opinion. I have some doubt 
whether the payment of the taxes, under a mere writ- 
ten protest, delivered from time to time, without any 
process being issued by the city, and where the mode 
of enforcing the wharfage-dues, as prescribed by ordi- 
nance, is by an action against the owner or person in 
charge of the boat, in which it is provided that, if con- 
victed, the judgment shall be a fine in a sum double 
the amount of wharfage due the city, payment of which 
fine, and the costs, shall operate as a discharge in full 
of the demand (City Harbor Ordinance, Sec. 36), is 
such an involuntary or compulsory payment of the 
taxes as will give the party so paying the right to re- 
cover back the amount, even if the ordinance, under 
which the tax was demanded, is illegal. But, as the 
counsel for the city does not press this point in the ar- 
gument submitted, I pass it without decision—the more 
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readily, because the parties evidently desire a deter- 
mination of the validity of the ordinance, and because 
the concluston reached on this subject renders it un- 
necessary to decide, whether the payments were com- 
pulsory in such a sense as to ground the right to re- 
cover them back, if the tax was not legally demandable 
or enforceable by the city. 

2. Part of the river bank in front of the city of St. 
Louis has been graded, rip-rapped, and macadamized 
or paved, at “‘an enormous expense to the city,’’ for 
the purpose of affording facilities for the landing, load- 
ing and unloading of steamboats at the city. Boats 
landing within the harbor of the city, but away from 


the paved or improved wharf, are not required to pay | 


wharfage. Ordinance, Sec. 35. But boats landing at 
the paved and improved wharf are required to pay 
wharfage-dues or tax. Section 28, of the ordinance, 
prescribes the time that “shall be allowed to boats to 
discharge and take in cargo at the paved wharf, accord- 
ing to their respective tonnage ’’—i. ¢., the more ton- 
nage a vessel has, the longer the time allowed to occupy 
the wharf. Section 30, of the ordinance, which is at- 
tacked by the plaintiff as in conflict with the Constitu- 
tion of the United States, is in these words: “There 
shall be collected from each and every boat, of what- 
ever kind, except such as are hereinafter excepted, for 
each and every time the same shall come within the 
harbor of this city, and land at any wharf or landing, 
or be made fast thereto, or to any boat thereto fastened, 
or shall receive or discharge any freight or passengers 
in this city, five cents for each ton of said boat’s bur- 
den, by custom-house measurement, as wharfage-dwes; 
provided, that any boat making regular daily, semi- 
weekly, tri-weekly or weekly trips, may pay wharfage- 
dues at a different or special rate, as may be provided 
by this chapter.” 

The charter of the city authorizes it “to charge and 
collect wharfage and tonnage-dues,”’ and section 30 of 
this ordinance is not claimed to be invalid, unless it is 
in conflict with the provisions of the federal constitu- 
tion in respect to inter-state commerce, and the pro- 
hibition that “no state shall, without the consent of 
Congress, lay any duty of tonnage.” It may be admit- 
ted, that the right to the free navigation of the Missis- 
sippi river is, under the provisions of the constitution 
relating to commerce, and the prohibition upon the 
states, to levy duties upon vessels as the vehicles of 
commercial intercourse (Steamship Co. v. Port-War- 
dens, 6 Wall. 34, 35), inconsistent with the right of a 
state to absolutely prohibit steamboats from landing at 
a city or port, without paying for the privilege. The 
ordinance of the city (Sec. 2) defines the harbor of St. 
Louis to extend “from the mouth of the Missouri 
river to the southern boundary of the city.”” The city 
has not undertaken to demand of the plaintiff wharf- 
age for all boats landing at any point within its corpor- 
ate limits. But a city is under no legal obligation to 
provide, at its own expense, an improved wharf, and to 
allow all vessels to use the same without compensation. 
It may be that a city can not, even under authority 
from the state, compel vessels to land at its improved 
wharf, and levy a toll or tax therefor. No such thing 
has been here attempted. The case before us shows 
that the city has improved a wharf for the convenience 
of commerce. It demanded compensation from such 
boats as saw fit to avail themselves of the improved 
wharf. The plaintiffs boats voluntarily used this wharf. 
It is expressly admitted in the stipulated facts, “that 
the several sums demanded and collected by the city, 
are a reasonable compensation, provided the city was 
entitled to collect any dues from steamboats under the 
ordinance and laws ”’ in that behalf. Congress has not 
seen proper to legislate on this subject, and the many 
provisions of the ordinance of the city of St. Louis 








“ establishing and regulating the harbor department ” 
of the city, show the necessity for regulations in respect 
to the landing of boats and vessels of all kinds, and 
the desirableness of appropriate facilities therefor. 
Unless, therefore, the ordinance of the city provides 
for a tax, or duty on tonnage, it would seem to be free 
from any constitutional objection. 

This requires of boats landing, or making fast to the 
wharf or landing, or receiving or discharging freights 
or passengers in the city, to pay five cents for each ton 
of the boat’s burden, as wharfage-dues. Other sections 
of the ordinance show that the city does not demand 
wharfage-dues for landing away from the improved 
wharf; and it isexpressly agreed in this case, that “‘ the 
boats of the plaintiff only landed at the improved 
wharf, where accommodations existed therefor.” 
Under the facts of this case, the words of section 30, 
requiring wharfage-dues from any boat which “ shall 
receive or discharge any freight or passengers in the 
city,” have no application, and it is not necessary to 
construe them in connection with other parts of the 
ordinance, nor to affirm their validity. 

As the plaintiff voluntarily used the improved wharf 
for his boats, and as it is admitted that the compensation 
therefor prescribed in the ordinance is reasonable, I 
am of opinion that the ordinance is not invalid merely 
because it fixes and graduates theamount by reference 
to the tonnage, or capacity of the boat. A previous 
section makes the time which the paved wharf may be 
used by the boats depend upon their tonnage, which is 
obviously a reasonable provision, and by section 30 the 
amount of compensation is graduated in the same way. 
If it appeared that the city was attempting, under the 
cover of a wharf-tax, to levy duties on the tonnage of 
vessels, or to exact payment for the meére privilege of 
landing within the city, its pretentions could not be 
supported. 

Upon the case before us my judgment is, that the city 
is not liable to pay back the money for which this 
action is brought. 

JUDGMENT FOR DEFENDANT. 





N. W. UNION PACKET CO. V. CITY OF LOUISIANA. 

By its charter, the city of Louisiana has power to erect 
public wharves and fix the rates of wharfage thereat. 
The rates of wharfage for steamboats and boats in tow 
are fixed by section 3 of an ordinance of said city of 
Louisiana, in relation to the wharf, etc., entitled: “ An 
Ordinance in relation to the Wharf; regulating the du- 
tles of City Marshal, ex-officio Wharf-Master, and pre- 
scribing and fixing the rates of Wharfage,’”’ approved 
February 19, 1867, as follows: “‘ Sec. 3. There shall be 
charged and collected from each and every steamboat, 
water-craft, raft or float, landing at or touching the 
landing, and delivering or receiving any freight or pas- 
sengers within the corporate limits of the city, the fol- 
lowing sums as wharfage, to-wit: First—All steam- 
boats landing and delivering, or receiving freight or 
passengers, shall be charged and pay, as wharfage, 
three dollars for each and every landing, whether 
ascending or descending.” 

The action is to recover back wharfage-tax paid in 
1870, 1871 and 1872, under written protest. The plain- 
tiff’s boats used the improved wharf made by the city. 
If the tax is legal, it is admitted that the amount is 
reasonable. . 

Duncan & Davidson, for plaintiff; Dyer & Emmons, 
for the defendant. 

TREAT, J: 

The ordinance of the city of Louisiana covers the 
entire corporate limits of that city; and ifthe plaintiff 
had paid the so-called wharfage for landing when there 
was no artificial or improved wharf, there might be 
ground of complaint. But the fact is, that the plain- 
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tiffs boat chose to take the benefit of the improved 
wharf, built at the expense of the city, when it was 
well known what compensation was required for such 
use. The rates were not made dependent on tonnage. 
DILLON, Circuit Judge, concurs. 

JUDGMENT FOR DEFENDANT. 


SAME V. THE CITY OF CLARKSVILLE. 

TREAT J: 

The same ruling must obtain asin the case of the 
city of Louisiana, it being agreed that the facts are 
substantially the same. DILLON, Circuit Judge, con- 
curs. 

JUDGMENT FOR DEFENDANT. 





SAME V. THE CITY OF HANNIBAL. 
Duncan & Davidson, for the plaintiff; Thos. H. 
Bacon, for the defendant. 
TREAT J: 


The ordinance of the city of Hannibal provides for | 


wharfage at rates to be determined by tonnage, for 
every landing of a steamboat, etc., and by the time the 
steamboat continues at the landing. The remarks 
made in the suit against the city of St. Louis, cover 
this case. 
nance, perhaps, concerning the anchoring at the 
landing of barges, etc; but no question in this case 
arises under that provision. DILLON, Circuit Judge, 
concurs. 
JUDGMENT FOR DEFENDANT. 


”_ 
—_— 


CONFISCATION OF REAL ESTATE — DE- 
FENDANT’S RIGHT TO APPEAR AND BE 
HEARD. 





WINDSOR v. McVEIGH. 
Supreme Court of the gy States, October Term, 
io. 


1, SENTENCE WITHOUT A HEARING.—A sentence of a 
court, pronounced against a party without hearing him, or 
giving him an opportunity to be heard, is not a judicial 
determination of his rights, and is not entitled to respect 
in any other tribunal. 

2. JURISDICTION IN REM— NOTIFICATION ESSENTIAL.— 
The jurisdiction acquired by the seizure of property in a 
proceeding in rem for its condemnation for alleged for- 
feiture is not to pass upon the question of forfeiture, abso- 
lutely, but to pass upon that question after opportunity has 
been afforded to its owner and parties interested to appear 
and be heard upon the charges for which the forfeiture is 
claimed. To that end, some notification of the proceedings, 
beyond that arising from the seizure, prescribing the time 
within which the appearance must be made, is essential. 

3. JUDGMENT AFTER APPEARANCE STRICKEN OUT, INOP- 
ERATIVE.—In proceedings before the district court in a 
confiscation case, monition and notice were issued and 
published ; but the appearance of the owner, for which they 
called, when made, was stricken out, his right to appear 
being denied by the court: Held, that the subsequent sen- 
tence of confiscation of his property was as inoperative 
upon his rights as though no monition or notice had ever 
been issued. The legal effect of striking out his appear- 
ance was to recall the monition and notice as to him. 

4. WHEN JUDGMENTS IN REM MAY BE COLLATERALLY 
ASSAILED.—The doctrine that, where a court has once ac- 
quired jurisdiction, it has a right to decide every question 
which arises in the cause, and its judgment, however 
erroneous, can not be collaterally assailed, is only correct 
when the court proceeds, after acquiring jurisdiction of 
the cause, agcording to the established modes governing 
the class to which the case belongs, and does not transcend, 
in the extent or character of its judgment, the law which is 
applicable to it. 

5. JURISDICTION DEFINED.—Jurisdiction is the right to 
hear and determine, not to determine without hearing ; and 


There is a doubtful provision in the ordi- | 











where no appearance was allowed, there could be no hear- 
ing or opportunity of being heard, and, therefore, no exer- 
cise of jurisdiction. 


In ERROR to the Corporation Court of the City of 
Alexandria, State of Virginia. 


Mr. Justice FIELD delivered the opinion of the court: 


This was an action of ejectment, to recover certain 
real property in the city of Alexandria, in the state of 
Virginia. It was brought in the corporation court of 
that city, and a writ of error from the court of appeals 
of the state to review the judgment obtained having 
been refused, the case was brought here directly by a 
writ of error from this court. Authority for this mode 
of procedure will be found stated in the case of Gre- 


| gory v. MeVeigh, 23 Wall. 294. 


The plaintiff, in the corporation court, proved title in 
himself to the premises in controversy, and consequent 
right to their immediate possession, unless his life- 
estate in them had been divested by a sale undera 
decree of condemnation rendered in March, 1864, by 
the District Court of the United States for the Eastern 
District of Virginia, upon proceedings for their con- 
fiscation. The defendant relied upon the deed to his 
grantor, executed bythe marshal of the district upon 
such sale. The proceedings mentioned were instituted 
under the act of Congress of July 17, 1862, “to sup- 
press insurrection, to punish treason and rebellion, to 
seize and confiscate the property of rebels, and for 
other purposes.” 

In July, 1863, the premises in controversy were seized 
by the marshal of the district, by order of the District 
Attorney, acting under instructions from the Attorney- 
General. In August following, a libel of information 
against the property was filed in the name of the United 
States, setting forth that the plaintiff in this case was 
the owner of the property in question; that he had, 
since the passage of the above act, held an office of 
honor and trust under the government of the so-called 
Confederate States, and in various ways had given aid 
and comfort to the rebellion; that the property had 
been seized in pursuance of the act in compliance with 
instructions from the Attorney-General, and, by reason 
of the premises, was forfeited to the United States and 
should be condemned. It closed with a prayer that 
process of monition might issue against the owner or 
owners of the property and all persons interested or 
claiming an interest therein, warning them at some 
early day “to appear and answer”? the libel; and as 
the owner of the property was a non-resident and ab- 
sent, that an order of publication, in the usual form, be 
also made. Upon this libel the district judge ordered 
process of monition to issue as prayed, and designated 
a day and place for the trial of the cause, and that no- 
tice of the same, with the substance of the libel, should 
be given by publication in a newspaper of the city, and 
by posting at the door of the court-house. The proc- 
ess of monition and notice were accordingly issued 
and published. Both described the land and men- 
tioned its seizure, and named the day and place fixed 
for the trial. The monition stated that, at the trial, all 
persons interested in the land, or claiming an interest, 
might “appear and make their allegations in that be- 
half.” The notice warned all persons to appear at the 
trial “‘to show cause why condemnation should not be 
decreed, and to intervene for their interest.” 

The owner of the property, in response to the moni- 
tion and notice, appeared by counsel and filed a claim 
to the property and an answer to the libel. Subse- 
quently, on the 10th of March, 1864, the District Attor- 
ney moved that the claim and answer and the appear- 
ance of the respondent by counsel be stricken from the 
files, on the ground that it appeared, from his answer, 
that he was, at the time of filing the same, “a resident 
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within the city of Richmond, within the Confederate 
lines, and a rebel.”? On the same day the motion was 
granted, and the claim and answer ordered to be 
stricken from the files. The appearance of the re- 
spondent was by his answer. The court immediately 
entered its sentence and decree, condemning the prop- 
erty as forfeited to the United States, reciting that the 
usual proclamation having been made, the default of 
all persons had been duly entered. The decree ordered 
the issue of a venditioni exponas for the sale of the 
property, returnable on the 16th day of the following 
April. At the sale, under this writ, the grantor of the 
defendant became the purchaser. 

The question for determination is, whether the decree 
of condemnation thus rendered, without allowing the 
owner of the property to appear in response to the 
monition, interpose his claim for the property, and an- 
swer the libel, was of any validity. In other words, 


the question is, whether the property of the plaintiff | 





could be forfeited by the sentence of the court ina | 


judicial proceeding to which he was not allowed to 
appear and make answer to the charges against him, 
upon the allegation of which the forfeiture was de- 
manded. 

There were several libels of information filed against 
the property of the plaintiff at the same time with the 
one here mentioned. They were identical in their 
allegations, except as to the property seized; and the 
same motion to strike from the files the appearance, 
claim, and answer of the respondent, was made in each 


case, and on the same day, and similar orders were | 


entered and like decrees of condemnation. 


One of | 


these was brought here, and is reported in the 11th of | 
Wallace. In delivering the unanimous opinion of this | 
court, upon reversing the decree in the case, and refer- | 


ring to the order striking out the claim and answer, 


Mr. Justice Swayne said: ‘“‘ The order in effect denied | 
the respondent a hearing. It is alleged he was in the | 


position of an alien enemy and could have no locus 
standi in that forum. If assailed there, he could de- 
fend there. The liability and right are inseparable. 
A different result would be a blot upon our jurispru- 


| 


dence and civilization. We can not hesitate or doubt | 


on the subject. It would be contrary to the first prin- 


ciples of the social] compact and of the right adminis- | 


tration of justice.”’ 11 Wall .267. 


| officer. 


The principle stated in this terse language lies at the | 


foundation of all well-ordered systems of jurispru- 


dence. Wherever one is assailed in his person or his | 


property, there he may defend; for the liability and the 
right are inseparable. This is a principle of natural 


justice, recognized as such by the common intelligence | 
A sentence of a court, | 


and conscience of all nations. 
pronounced against a party without hearing him, or 
giving him an opportunity to be heard, is not a judicial 
determination of his rights, and is not entitled to re- 
spect in any other tribunal. 

That there must be notice to a party of some kind, 
actual or constructive, to a valid judgment affecting his 
rights, is admitted. Until notice is given, the court 


In the present case the district court not only in effect 
said this, but immediately added a decree of condem- 
nation, reciting that the default of all persons had been 
duly entered. It is difficult to speak of a decree thus 
rendered with moderation; it was in fact a mere arbi- 
trary edict, clothed in the form of a judicial sentence. 

The law is, and always has been, that, whenever no- 
tice or citation is required, the party cited has the right 
to appear and be heard, and when the latter is denied, 
the former is ineffectual for any purpose. The denial 
to a party in such a case of the right to appear is in le- 
gal effect the recall of the citation to him. The period 
within which the appearance must be made, and the 
right to be heard exercised, is, of course, a matter of 
regulation, depending either upon positive law, or the 
rules or orders of the court, or the established practice 
in such cases. And if the appearance be not made, 
and the right to be heard be not exercised within the 
period thus prescribed, the default of the party prose- 
cuted, or possible claimants of the property, may of 
course be entered, and the allegations of the libel be 
taken as true for the purpose of the proceeding. But 
the denial of the right to appear and be heard at all, is 
a different matter altogether. 

The position of the defendant’s counsel is that, as 
the proceeding for the confiscation of the property was 
one in rem, the court, by seizure of the property, ac- 
quired jurisdiction to determine its liability to forfeit- 
ure, and consequéntly had a right to decide all ques- 
tions subsequently arising in the progress of the cause; 
and its decree, however erroneous, can not, therefore, 
be collaterally assailed. In supposed support of this 
position, opinions of this court in several cases are 
cited, where similar language is used respecting the 
power of a court to pass upon questions arising after 
jurisdiction has attached. But the preliminary propo- 
sition of the counsel is not correct. The jurisdiction 
acquired by the court by seizure of the res, was not to 
condemn the property without further procecdings. 
The physical seizure did not of itself establish the al- 
legations of the libel, and could not, therefore, author- 
ize the immediate forfeiture of the property seized. A 
sentence rendered simply from the fact of seizure, 
would not be a judicial determination of the question 
of forfeiture, but a mere arbitrary edict of the judicial 
The seizure in a suit in rem only brings the 
property seized within the custody of the court, and 
informs the owner of that fact. The theory of the law 
is, that all property is in the possession of its owner in 
person or by agent, and that its seizure will, therefore, 
operate to impart notice to him. Where notice is thus 
given, the owner has the right to appear and be heard 
respecting the charges for which the forfeiture is 
claimed. That right must be recognized and its exer- 
cise allowed, before the court can proceed beyond the 
seizure to judgment. The jurisdiction acquired by the 


| seizure, is not to pass upon the question of forfeiture 


has no jurisdiction, in any case, to proceed to judg- | 


ment, whatever its authority may be, by the law of its 
organization, over the subject-matter. But notice is not 
only for the purpose of affording the party an oppor- 
tunity of being heard upon the claim or the charges 
made; it isa summons to him to appear and speak, if 
he has anything to say, why the judgment sought 
should not be rendered. A denial toa party of the 
benefit of a notice would be in effect to deny that he is 
entitled to notice at all, and the sham and deceptive 
P had better be omitted altogether. It would 


roceeding 
be like saying to a party, appear and you shall be heard, 
and when he has appeared, saying, your appearance 
shall not be recognized and you shal] not be heard. | 





absolutely, but to pass upon that question after oppor- 
tunity has been afforded to its owner and parties inter- 
ested, to appear and be heard upon the charges. To 
this end, some notification of the proceedings, beyond 
that arising from the seizure, prescribing the time 
within which the appearance must be made, is essen- 
tial. Such notification is usually given by monition, 
public proclamation, or publication in some otherform. 
The manner of the notification is immaterial, but the 
notification itself is indispensable. 

These views find corroboration in the opinion of Mr. 
Justice Story, in the case of Bradstreet vy. Neptune In- 
surance Co., 3 Sumner, 600. In that case, the action was 
upon a policy of insurance upon a vessel, fhe deciara- 
tion alleging its loss by seizure of the Mexican govern- 
ment. The defendants admitted its seizure, but aver- 
red that it was made, and that the vessel was con- 
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demned for violation of the revenue laws of Mexico, 
and, to prove the averment, produced a transcript of 
the record of the proceedings of the Mexican court 
against the vessel, and of the decree of condemnation. 
Among the questions considered by the court, was the 
effect of that record as proof of the laws of Mexico, 
and of the jurisdiction of the court, and the cause of 
seizure and condemnation. After stating that the sen- 
tence of a foreign court of admiralty and prize in rem 
was in general conclusive, not only in respect to the 
parties in interest, but also for collateral purposes, and 
in collateral suits, as to the direct matter of title and 
property in judgment, and as to the facts on which the 
tribunal professed to proceed, Mr. Justice Story said, 
that it did not strike him that any sound distinction 
could be made between a sentence pronounced in rem 
by a court of admiralty and prize, and a like sentence 
pronounced by a municipal court upon a seizure, or 
other proceeding in rem; that in each the sentence was 
conclusive as to the title and property, and it seemed 
to him, was equally conclusive as to the facts on which 
the sentence professed to be founded. But the learned 
judge added that it was an essential ingredient in every 
case, when such effect was sought to be given to the 
sentence, that there should have been proper judicial 
proceedings upon which to found the decree; that is, 
that there should have been some certain written alle- 
gations of the offence, or statement of the charge for 
which the seizure was made, and upon which the for- 
feiture was sought to be enforced; and that there should 
be some personal or public notice of the proceedings, 
so that the parties in interest, or their representatives 
or agents, might know what the offence was with which 
they were charged, and might have an opportunity to 
defend themselves, and to disprove the same. “It is 
a rule,” said the learned judge, “* founded in the first 
principles of natural justice, that a party shall have an 
opportunity to be heard in his defence before his prop- 
erty is condemned, and that charges on which the con- 
demnation is sought shall be specific, determinate and 
clear. If a seizure is made, and condemnation is 
passed without the allegation of any specific cause of 
forfeiture or offence, and without any public notice of 
the proceedings, so that the parties in interest have no 
opportunity of appearing and making a defence, the 
sentence is not so much a judicial sentence as an arbi- 
trary sovereign edict. It has none of the elements of 
a judicial proceeding, and deserves not the respect of 
any foreign nation. It ought to have no intrinsic credit 
given to it, either for its justice or its truth, by any foi- 
eign tribunal. It amounts to little more, in common 
sense and common honesty, than the sentence of the 
tribunal which first. punishes, and then hears the party 
—castigaique, auditque. It may be binding upon the 
subjects of that particular nation. But upon the eter- 
nal principles of justice, it ought to have no binding 
obligation upon the rights or property of the subjects 
of other nations; for it tramples under foot all the doc- 
trines of international law, and is but a solemn fraud, 
if it is clothed with all the forms of a judicial proceed- 
” 

In another part of the same opinion, the judge char- 
acterized such sentences “‘as mere mockeries, and as 
in no just sense judicial proceedings;” and declared 
that they “‘ ought to be deemed, both ex directo in rem 
and collaterally, to be mere arbitrary edicts or sub- 
stantial frauds.’’ 

This language, it is true, is used with respect to pro- 
ceedings ,in rem, of a foreign court; but it is equally 
applicable and pertinent to proceedings, in rem, of a 
domestic court, when they are taken without any mo- 
nition or public notice to the parties. In Woodruff v. 
Taylor, 20 Vt. -65, the subject of proceedings, in 
rem, in our courts, is elaborately considered by the 





Supreme Court of Vermont. After stating that in 
such cases notice is given to the whole world, but that, 
from its nature, it is to the greater part of the world 
constructive only, and mentioning the manner in 
which such notice is given, in cases of seizure, for vio- 
lation of the revenue laws, by publication of the sub- 
stance of the libel, with the order of the court thereon, 
specifying the time and place of trial, and by procla- 
mation, for all persons interested, to appear and con- 
test the forfeiture claimed, the court observed that, in 
every court, and in all countries where judgments 
were respected, notice of some kind was given, and 
that it was just as material to the validity of a judg- 
ment in rem that constructive notice, at least, should 
appear to have been given, as that actual notice should 
appear before the record of a judgment in personam. 
“A proceeding,” continued the court, “ professing to 
determine the right of property, where no notice, 
written or constructive, is given, whatever else it 
might be called, would not be entitled to be dignified 
with the name of a judicial proceeding. It would be 
a mere arbitrary edict not to be regarded anywhere as 
the judgment of a court.”’ 

In the proceedings before the district court, in the 
confiscation case, monition and notice, as already 
stated, were issued and published; but the appearance 
of the owner, for which they called, having been re- 
fused, the subsequent sentence of confiscation of his 
property was as inoperative upon his rights as though 
no monition or notice had ever been issued. The legal 
effect of striking out his appearance, was to recall the 
monition and notice as to him. His position, with ref- 
erence to subsequent proceedings, was then not unlike 
that of a party in a personal action, after the service 
made upon him has been set aside. A service set 
aside is never service by which a judgment in the ac- 
tion ean be upheld. 

The doctrine invoked by counsel that, where a court 
has once acquired jurisdiction, it has a right to decide 
every question which arises in the cause, and its judg- 
ment, however erroneous, can not be collaterally as- 
sailed, is undoubtedly correct as a general proposition, 
but, like all general propositions, is subject to many 
qualifications in its application. All courts, even the 
highest, are more or less limited in their jurisdiction; 
they are limited to particular classes of actions, such as 
civil or criminal; or to particular modes of administer- 
ing relief, such as legal or equitable; or transactions of 
a special character, such as arise on navigable waters, 
or relate to the testamentary disposition of estates; or 
to the use of particular process in the enforcement of 
these judgments. Norton vy. Meador, Circuit Court for 
California. Though the court may possess jurisdiction 
of a cause, of the subject-matter and of the parties, it 
is still limited in its modes of procedure and in the ex- 
tent and character of its Judgments. 1t must act judi- 
cially in all things, and can not then transcend the 
power conferred by the law. If, for instance, the ac- 
tion be upon a money demand, the court, notwitstand- 
ing its complete jurisdiction over the subject and par- 
ties, has no power to pass judgment of imprisonment 
in the penitentiary upon the defendant. If the action 
be for a libel or personal tort, the court can not order 
in the case a specific performance of a contract. If 
the action be for the possession of real property, the 
court is powerless to admit in the case the probate of 
a will. Instances of this kind show that the general 
doctrine stated by counsel is subject to many qualifica- 
tions. The judgments mentioned, given in the cases sup- 
posed, would not be merely erroneous ;—they would be 
absolutely void, because the court, in rendering them, 
would transcend the limits of its authority in those 
cases. See the language of Mr. Justice Miller, to the 
same purport, in the case of Ex parte Lange, 18 Wall. 
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163. So it was held by this court in Bigelow v. Forrest 
(9 Wall. 351), that a judgment ina confiscation case 
condemning the fee of the property was void for the 
remainder after the termination of the life-estate of the 
owner. Tothe objection that the decree was conclusive, 


that the entire fee was confiscated, Mr. Justice Strong, | 


speaking the unanimous opinion of the court, replied: 
“Doubtless a decree of a court, having jurisdiction to 
make the decree, can not be impeached collaterally ; but 
under the act of Congress, the district court had no 
power to order a sale which should confer upon the 
purchaser rights outlasting the life of French Forrest 
(the owner). Had it done so, it would have transcen- 
ded its jurisdiction.”? 9 Wall. 350. 

So a departure from established modes of procedure 
will often render the judgment void; thus, the sentence 
of a person charged with felony, upon conviction by 
the court, without the intervention of a jury, would be 
invalid for any purpose. The decree of a court of 
equity upon oral allegations, without written pleadings, 
would be an idle act, of no force beyond that of an ad- 
visory proceeding of the chancelor. And the reason is, 
that the courts are not authorized to exert their power 
in that way. 

The doctrine stated by counsel is only correct when the 
court proceeds, after acquiring jurisdiction of the cause, 
according to the established modes governing the class to 
which the case belongs, and does not transcend in the 
extent or character of its judgment the law which is 
applicable to it. The statement of the doctrine by Mr. 
Justice Swayne, in the case of Cornett v. Williams, re- 
ported in 20th Wallace, is more accurate. ‘ The juris- 
diction,”’ says the justice, having attached in the case, 
everything done within the power of that jurisdiction, 
when collaterally questioned, is held conclusive of the 
rights of the parties, unless impeached for fraud.” 20 
Wall. 250. 

It was not within the power of the jurisdiction of the 
district court to proceed with the case, so as to affect 
the rights of the owner after his appearance had been 
stricken out, and the benefit of the citation to-him thus 
denied. For jurisdiction is the right to hear and de- 
termine; not to determine without hearing. And 
where, as in that case, no appearance was allowed, 
there could be no hearing or opportunity of being 
heard, and, therefore, no exercise of jurisdiction. By 
the act of the court, the respondent was excluded 
from its jurisdiction. 


The judgment of the corporation court is 
AFFIRMED. 


NOTE —Were the doctrine otherwise than it is laid down 
in this case, there would be a frightful simplicity in the 
working of our judicial system. Whoever got the first 
word to the ear of the court, must necessarily prevail. If 
not only a defendant’s pleadings might be subject to de- 
murrer or to be stricken from the files, but his appearance 
in response to the notice and monition by which he is 
cited, might be st: icken out, and he be told that he was re- 
moved so far beyond the pale of the law that he would 
not be permitted to deny his alleged disqualification, judi- 
cial trials would be superfluous. It is possible that, in 
this case, a default might have been legally entered 
against the defendant without resorting to the extraor- 
dinary measures adopted for disp ing with the presence 
of the defendant. His answer may have been demurrable 
for the reason that it contained no defence to the action. 
Then, if he chose to stand upon his rights as set forth in 
the answer, judgment could have been taken in default of 
an answer. But it is hardly probable that such mild meas- 
ures would have served the purpose, or they would have 
been adopted. To strike out his appearance, was not only to 
deny the sufficiency of the answers, but to muzzle the de- 
fendant and drive him out of court unheard. The con- 
sistency of the proceeding would have been enhanced 
without adding to ite atrocity by committing the counsel 
of defendant for contempt (which he, no doubt, felt for the 











court) in presuming to enter the appearance of one pro- 
scribed. 

The warmth with which the Supreme Court repudiates 
such unrighteous decisions is refreshing. We always re- 
jeice to note the earnestness with which the supreme 
judges denounce every attempt to deprive the individual 
of his property, without giving him the full benefit of an 
untrammeled hearing. We are glad to know that the 
hearts beating beneath these silken robes, do not always 
pulse to the methodical measure of rule and precedent, 
but throb in sympathy with humanity. The zeal and earn- 
estness with which the Federal Supreme Court defends 
against every technical and insidious attack upon the sub- 
stantial rights of the citizen, proves that to them the 
wholesome rules prescribed for the purpose of securing a 
fair trial, are something more than the formal means dic- 
tated by considerations of public convenience. They 
stand to them in the light of crystalized truths. They 
feel that to abandon these safeguards is to subvert the ad- 
ministration of justice. 

The jurisdiction of the court in an action im rem, ac- 
quired by a seizure of-the res, will not always exempt the 
judgment from collateral attack because the jurisdiction is 
to hear and determine, and not to determine without 
hearing. The misapprehension of the doctrine of the in- 
violability of judgments arises from attempting to extend 
the decisions of courts, in particular cases, to other cases 
that answer the same general description, but which 
differ essentially in detail. These decisions are called 
“rules,” and there is an attempt to apply them as we do 
the rules of exact science. The rules of law are much 
fewer in number than is generally supposed. 

The ground upon which the defendant’s appearance was 
stricken out was, that he was living within the rebel 
lines, and was, therefore, an alien enemy, with no legal 
status in the court in which he was sued. This might have 
been a valid objection, had he been plaintiff in the aetion. 
Russel vy. Skipwith, 6 Binney, 241; Clark v. Movey, 10 Johns. 
68. But there seemed to be no doubt of his liability to be 
sued, and this carried with it the right to appear and de- 
fend. Story’s Eq. Pl. § 53; Bacon’s Abridgment, title 
Alien, D.; Dorsey v. Kyle e¢ al., 30 Md. 512. All the above 
authorities, and, in fact, all the best-considered cases 
upon the subject, decide that the plea of alien enemy 
goes only to the disability of the plaintiff, and can neither 
be pleaded by the defendant, nor used against him for 
the purpose of affecting his right to be heard in — 
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DECREE OF DIVORCE OBTAINED BY 
FRAUD. 


COLE v. COLE. 





Saint Louis Court of Appeals, October Term, 1876. 


Hon. THOMAS T. GANTT, Chief Justice. 


“© EDWARD A. LEWIS P 
“ Ropert A. BAKEWELL, } Associate Justices. 


1. DivorcE— NECESSARY AVERMENTS IN PETITION — 
WHEN DECREE VOID.—In proceedings for divorce (except 
where the injury complained of was committed within the 
State of Missouri, or while one or both of the parties 
resided within it), residence within the state for twelve 
months next before the institution of the suit, is a consti- 
tutive and jurisdictional fact, which must be alleged in the 
petition. And a decree of divorce, rendered upon a peti- 
tion which lacks the averment of this jurisdictional fact, is 
coram non judice and void. 

2. EFFECT OF FRAUD IN DECREE OF DIVORCE.—Whether, 
where no new ties have been formed after a decree of di- 
vorce which bas been obtained by fraud, such decree should 
be distinguished from any other judgment which has beén 
brought about by fraud—Quere. 


APPEAL from St. Louis Circuit Court. 

GanTT, C. J., delivered the opinion of the court: 

On the 25th of June, 1878, Z. T. Cole filed, in 
the office of the Clerk of the St. Louis Circuit Court, a 
petition stating that he was married to Kate M. Cole in 
New York City, in April, 1868, and lived with her until 
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May, 1868—about four weeks—performing all his duties 
as her husband, and treating her with kindness and af- 
fection; that the defendant, regardless of her duties, 
absented herself, and for the space of one year next be- 
fore the filing of the petition, had “‘ absented herself 
without any reasonable cause;” that defendant had 
been guilty of adultery in the city of New York, with 
persons unknown to petitioner; that petitioner was a 
resident of St. Louis, Missouri, and that he prayed to 
be divorced from the bonds of matrimony contracted 
as aforesaid. Annexed to this petition was an affidavit 
of the plaintiff, setting forth that the matters therein 
stated were true, and that defendant was a non-resi- 
dent of the state, so that the ordinary process could 
not be served on her. Upon this affidavit the Circuit 
Court made an order of publication, which is in the 
usual form, and appears to have been published in the 
St. Louis Times six times ;—the first insertion being on 
July 4, 1873, the second, on July 11, 1873, the third, 
on July 18, 1873, the fourth, on July 25, 1873, 
the fifth, on August 1, 1878, and the sixth, on August 
8, 1873. Thereupon, an interlocutory judgment by 
default was taken on October 15, 1873; and on the 
January 26, 1874, aftmal decree of divorce, a vinculo, 
ete., was rendered against the defendant, Kate M. 
Cole. 

On the 26th of January, 1875, a motion was filed in the 
cause with a statement of facts, setting forth that on 
the 18th of March, 1868, the defendant, Kate M. Cole, was 
duly and legally married to the plaintiff at New York 
City, by the Reverend E. W. Hitchcock, a minister 
of the gospel then officiating at New York; that 
plaintiff continued to live and cohabit with defendant 
as her husband at said city of New York for about the 
space of one month thereafter, when, without any reas- 
onable cause, he deserted and abandoned her, and 
secreted himself from her, so that she did not ascer- 
tain his residence until fonr months before the time of 
filing this motion, and then only by accident; that 
while she lived and cohabited with plaintiff, defendant 
always conducted herself as a good, dutiful and obe- 
dient wife; that she has ever since her marriage been 
a resident of the state of New York; that in June, 
1873, the plaintiff caused to be instituted in the St. 
Louis Circuit Court, by his attorneys, Staples & 
McManus, the action in which this motion is made, to 
obtain a decree of divorce from the defendant; that 
the petition so by plaintiff filed contains two charges: 
First, that defendant had absented herself without 
any reasonable cause, for the space of one year; and 
secondly, that defendant had been guilty of adultery 
with unknown persons in the city of New York; that 
these allegations were utterly false, and were known 
to be so by the plaintiff when he made them; that the 
petition was filed with the wicked and fraudulent in- 
tent and design on the part of the plaintiff, to procure, 
by perjury and false swearing, that which, unimpeached 
and unrebutted, would appear to be prima facie 
evidence of their truthfulness, and by practising a 
grossjfraud and imposition upon the court; that, in pur- 
suance of this wicked and fraudulent design, plaintiff 
fraudulently and corruptly procured one John Wise, a 
person wholly unknown to the defendant, to make oath 
and falsely depose, on January 8, 1874, before a no- 
tary public in New York City, pursuant to notice and 
under a dedimus issued, and notice put up in the 
clerk’s office, with all the formalities required by the 
laws of Missouri, that he knew at the time of the tak- 
ing of the deposition the parties (plaintiff and defend- 
ant), and had known them for six years past; that they 
were married in New York City sometime in the year 
1868; that plaintiff was a miller, and, “about three 
months after his marriage, It became necessary for him 
to go West to get a good situation.” During all the time 





they were living in New York City, witness was well 
acquainted with them, visiting them often; plaintiff 
always treated defendant kindly; witness never heard 
a word of complaint from her; she encouraged plain- 
tiff to go West; he left her in apparently comfortable 
circumstances. Soon afterwards ‘* she commenced 
running around, going to the theatre and to places of 
amusement at night with other men than her hus- 
band.” Witness knew that she received letters from 
her husband, sending her money at different times, and 
asking her to come and live with him: but she refused 
flatly, saying “‘ she was having a better and more en- 
joyable time than she ever had with her husband.” 
This was in the fall and winter of the year. ‘She al- 
ways said to me, that he, her husband, would do almost 
anything for her, and was a good provider, but that he 
was not gay enough.” “ Since that time she has been 
living with different men in the capacity of mistress; 
and is now living at a house of pleasure kept by a Mrs. 
Reilly, on Greene street in the City of New York. I 
have seen her within the past two days, and last night, 
at the said house of Mrs. Reilly aforesaid; I heard her 
ask a man to go to her room with her, and the two of 
them arose to their feet and went up stairs.”’? This was 
January 7, 1874. When witness asked defendant where 
her husband was, she replied “ that, she did not care, 
and would never live with him again.” That this was 
a tissue of lies; that John Wise had not known the 
parties, plaintiff and defendant, for six years, or for 
any time whatever; that it was not necessary for plain- 
tiff to go West to get a good situation; that John Wise 
never knew or visited her or the plaintiff while she was 
living with him. 

The defendant denied, in the words of the deposition, 
with the addition of a negative, all the statements of 
Wise, and then alleged that plaintiff caused the said 
false, corrupt and fraudulent deposition to be filed in 
the cause and read at the hearing, well knowing the 
same to be false, corrupt and fraudulent, and in the 
furtherance of his wicked design, did himself depose, 
before one Charles W. Staples, a notary public, who 
was one of his attorneys in the cause, on the 17th of 
October, 1873, pursuant to the forms prescribed by the 
laws of Missouri, at the law office of Staples & 
McManus, in St. Louis, as follows: ‘Iam plaintiff in 
this cause. My name is Zachariah T. Cole. I am the hus- 
band of Kate M. Cole. I was married to her in the City 
of New York, in the month of April, 1868. During 
the month of May, 1868, I was compelled by business 
to come to the City of St. Louis, which place I have 
since made my abode. My businessis that of a miller. 
Since coming to St. Louis, my wife has neglected 
and refused to come and live with me; in fact, since 
my arrival in this city she has not written to me. I 
have not seen her for nearly five and a half years, nor 
have I heard from her directly. While we were living 
in New York, she, at different times, entered the apart- 
ments of other gentlemen boarding at the same hotel, 
and by her action led me to think she had sexual inter- 
course with them; in fact, I at different times charged her 
with having committed adultery, and my charges were 
never refuted or denied while we were living together. 
I always treated her kindly and affectionately, furnish- 
ing her at all times money and the articles of cloth- 
ing she required, and all other necessities compatible 
with my duties as her husband. At all times since my 
coming to the West, I have been able, ready, and 
willing to support and live with her; but she has neg- 
lected and refused to come to this portion of the 
country, and still absents herself from me; that for 
the year preceding the 25th of June, 1873, I have not 
seen or heard from my said wife, and that, during the 
said time, she has remained absent without any rea- 
sonable cause.” 
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The defendant negatives all these statements except 
that of the marriage, and declares that, for more than 
four years, including January, 1874, she had been a 
resident at Poughkeepsie, New York, in the family of 
James Campbell, who was, and is, steward of Vassar 
College, except a short time spent at school at East 
Greenwich and Providence, Rhode Island. She denies 
having absented herself from plaintiff, or having com- 
mitted adultery at any time; never was in the house of 
Mrs. O’ Reilly on Greene street or elsewhere; never knew 
John Wise; that plaintiff well knew her place of abode; 
that, as she had since learned, plaintiff, before ob- 
taining the decree, was cohabiting openly and adulter- 
ously with another woman. She declares that she had 
no notice of the divorce suit or any proceeding therein 
until the 21st of January, 1875. The petition of defen- 
dant was followed by her motion that the judgment 
should be set aside, etc. 

On this petition the court, on the 28th of January, 1875 
made an order directed to Zachariah T. Cole and his 
attorneys, commanding them to show cause onthe 13th 
of February, 1875, why the decree of divorce should not 
be set aside. The plaintiff was not found in St. Louis 
County. The notice was duly served on his attorneys, 
Staples & McManus, and also on George P. Strong 
and Lucien Eaton. The notice was served on Z. T. 
Cole, at Chester, Illinois, on the 2istof January, 1875. 
On the 29th of January, 1875, an instrument was exe- 
euted by Z. T. Cole, formally revoking the attorney- 
ship of Staples & McManus. This paper was filed in the 
cause on the 30th of January, 1875. It does not appear 
where it was executed, nor, except from its date, when 
it was executed. Lucien Eaton appeared on the 13th of 
February, 1875, and said that he was not, and never had 
been, attorney of Z. T. Cole, and asked to be dis- 
eharged and to have costs incurred by him taxed 
against the defendant. Charles W. Staples appeared 
at the same time, and stating the revocation of his at- 
torneyship, also asked to be discharged, “ at the costs 
of the petitioner, Kate M. Cole.” 

Zachariah T. Cole appeared “ only for the purpose of 
this motion,” and moved the court “to dismiss the 
petition to quash the return service of the order to show 
cause, Ist. Because the order is directed to parties 
who are not made parties to said petition, nor are 
they parties to, nor in any way connected with, the orig- 
inal suit mentioned in said petition. 2nd. Because all 
authority of Staples & Mc Manus, attorneys of record 
in said suit, was revoked before any service was made 
upon them of the order herein. 3rd. Because said Z. 
T. Cole was not within the jurisdiction of this court, 
and the pretended service of the order of this court on 
him was made, if made at all, in the state of Illinois, be- 
yond the jurisdiction of this court, and is a nullity. 
4th. Because this court has no jurisdiction of the 
person of this defendant in said petition, nor of the 
subject-matter of said petition, nor has this court any 
power to set aside, review, or amend said decree of 
divorce. 5.th Because the matters and things, in said 
petition alleged, are not true in fact, and the said pe- 
tioner is not the defendant, Kate M. Cole, named in 
said divorce suit, and is not, nor ever was, the wife 
of this defendant.”’ This motion is signed by Geo. P. 
Strong, “attorney for this motion only.”” The return 
of L. Eaton was traversed by Kate M. Cole, and the 
motion, to dismiss the motion of the defendant, com- 
ing on to be heard on the 8th of March, 1875, was sus- 
tained by the court. Defendant thereupon appealed 
to the General Term, where the judgment was reversed; 
and thereupon Z.T. Cole appealed to the Supreme 
Court. The record was not brought up until the 8th of 
December, 1875, and the Supreme Court made an order 
transferring the cause for determination to the St. 
Louis Court of Appeals. 





On the hearing before us, it was earnestly contended 
by the counsel for appellant, Zachariah T. Cole, that 
the decree of divorce granted on the 26th of January, 
1874, was absolutely final and irreversible for any 
cause; that it was too late to take an appeal; thata 
bill for review was in terms forbidden by law, and that 
the present motion was, in form and substance, a bill 
of review. The respondent’s counsel denied, with 
equal earnestness, that this motion was a bill of review. 
He argued that it was merely a motion in the original 
cause; that it was not a proceeding expressly forbid- 
den by statute, and that nothing short of an express 
prohibition should stay the hand of a court of justice 
in a case of such aggravated fraud and oppression as 
this record discloses. It was further contended that 
the plaintiff, Z. T. Cole, was not aresident of Missouri; 
that the evidence by which such residence was sup- 
posed to be shown was fraudulent and false, and for 
this reason the circuit court had no jurisdiction of the 
cause. 

Whether a judgment in a divorce case can, after 
the end of the term at which it was given, be im- 
peached for fraud, or whether facts dehors the record 
can be shown to defeat the jurisdiction of a court 
which, on the face of the record, appears to possess it, 
we will not determine. We concur entirely with what 
fell from the learned judge delivering the opinion 
of the Supreme Court of Missouri (26 Mo .164) in 
Mansfield v. Mansfield. But, in the case before us, the 
argument of appellant is, that we have before us a 
perfect record of a divorce, regular in all respects, and 
showing on its face that the circuit court had jurisdic- 
tion of the controversy and the parties. But on exam- 
ining that record we find it, as we think, fatally defect- 
ive, and we consider the proceedings in the case to 
have been coram non judice. The decree of divorce 
rendered therein we take to be so much waste paper. 
Jurisdiction has been defined by the Supreme Court of 
the United States as “‘ the power to hear and determine 
a cause,” and a better definition can not be desired. 
The laws of Missouri give to its courts no power to 
grant divorces unless the party seeking that relief has 
resided in the state for the space of twelve months 
next before the commencement of the proceedings, 
unless, when the offence or injury complained of was 
committed within this state, or while one or both of 
the parties resided within it. §4, Ch. 114,G. S. of Mo., 
p. 461. It must appear in every case in which a 
divorce is sought, that the court possesses the power 
to grant it; for not a general and universal power, but 
one carefully defined and qualified, is granted to the 
court. The absence of an averment, bringing the case 
within the power, will be fatal to its exercise. This is 
so plain as to stand in no need of authority; but this 
construction has been twice placed on this section, 
which has been, for more than fifty years, part of the 
statute law of Missouri onthe subject of divorce. 10 
Mo. 296, Cheatham v. Cheatham; 25 Mo. 68, Kruse v. 
Kruse. 

Forasmuch, then, as the case stated in the original 
petition, filed in this cause, on which an order of pub- 
lication was made, was one in which it did not appear 
that the plaintiff had resided in this state, for twelve 
months before the commencement of the action, and 
one in which it did not appear, when the offense com- 
plained of was committed, while it did appear that it 
was not committed in Missouri, the circuit eourt had 
no jurisdiction of the cause; and what is called the 
record of it, is a mere nullity, which may, at any time, 
be so declared or treated. There is no sacredness, no 
inviolability about such a judgment; and as soon as 
the attention of the court was drawn to it, its plain 
duty was to set itaside. This was done by the circuit 


court in general term. Whether it was influenced in 
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se doing by this or other reasons, can not be material. 
This reason appears by inspection, and is sufficient to 
justify the action of the court. We, therefore, order 
the judgment to be affirmed. All the judges concur- 
ring. 

GaNTT, J: 

Since this opinion was filed, two printed arguments 
have been laid before us, strongly and earnestly insist- 
ing on the fact, that the St. Louis Circuit Court is one 
of general, not limited jurisdiction, and that, notwith- 
standing the omission to state in the petition filed, 
what may, in strictness be called jurisdictional facts, 
the jurisdiction of the court can not be questioned. 

We are saved all trouble and necessity of combatting 
this view, by arguments of our own, as it has recently 
been settled by the unanimous opinion of the Su- 
preme Court of Missouri. 62 Mo. 585 (588, loc. cit.); 
K. C., St. J. & C. B. R. R. Co. v. Campbell, et al. 
“ This is a jurisdictional fact, and unless it is apparent 
on the record, the court, whose aid is sought, whether 
exercising special or general jurisdiction, is powerless 
to take any valid step in the premises. For, when the 
superior-courts are engaged in the exercise of special 
and limited statutory powers, as in the present in- 
stance, they, and their records, occupy the same foot- 
ing, and are subject to the same rules and tests as 
courts whose jurisdiction is special and limited.”” The 
learned judge, delivering the opinion, proceeds to cite, 
in support of this rule, £1 Mo. 200, Ellis v. P. R. R. 
Co., and 61 Mo. 33, Cunningham y. P. R. R. 


Nothing can be more apposite, and, we add, more | 


conformable to reason. 
of October stands as the decision of this court. 
the judges concurring. 


The opinion filed on the 17th 
All 


NOTE.—That decrees of divorce, which have been ob- 
tained by fraud, are, in general, not to be distinguished 
from other decrees secured in like manner, is well settled. 

1. In the absence of statutory prohibition, a decree of 
divorce may always be vacated onthe ground of fraud. 
Adams vy. Adams, 51 N. H. 388. Fraud avoids every judg- 
ment; ‘I know of no case where fraud, if established by 
competent proof, is not sufficient to overthrow any judg- 
ment or decree, however solemn may be its form and pro- 
mulgation.” Story, J., Bradstreet vy. Ins. Co.,3 Sumner, 600. 
The law so abhors fraud and crime, that all acts, as well 
judicial as others, and which of themselves are just and 
lawful, yet, being mixed with fraud and deceit, are in 
judgment of law wrongful and unlawful. Fennor’s case, 
3 Co. 77-78 a. 

Edson vy. Edson, 108 Mass. 590, was a petition filed in the 
original cause, to vacate, on the ground of fraud and per- 
jury, a decree of divorce obtained at a former term. The 
court say: ‘“‘ We believe it to be an established principle of 
jurisprudence, that courts of justice have power, on due 
proceedings had, to set aside or vacate their judgments and 
decrees whenever it appéars that an innocent party, with- 
out notice, has been aggrieved by a judgment or decree 
obtained against him, without his knowledge, by the fraud 
of the other party. Nor is this principle limited in its 
operation to courts which proceed acccording to the course 
of the common law. It is equally applicable to courts ex- 
ercising jurisdiction in equity, and to tribunals having cog- 
nizance of cases which are usually heard and determined 
in the ecclesiastical courts. In tribunals of the last named 

* description, whose, decrees cannot be revised by writ of 
error or review, the proper form of proceeding is by peti- 
tion to vacate the former decree, as having been obtained 
by fraud upon the party and imposition upon the court.” 
In True v. True, 6 Minn. 458, it was held, that when a decree 
of divorce is assailed for fraud, and the fraud clearly made 
out, it may be vacated. ‘“ NordoIsee anything in the pe- 
culiar nature of the decree,” said Flandrau, J., “that 
should make it, in an ordinary case, more conclusive than 
the other judgments and decrees of the courts.” In Weath- 
erbee y. Weatherbee, 20 Wis. 499, it was held, that a judg- 
ment of divorce rendered without jurisdiction of the 
defendant may be set aside on motion at a subsequent 
term, and the case was held to be undistinguishable from 
any other civil action where a similar defect obtained. 








And so, in Crouch vy. Crouch, 30 Wis. 667, the court announce 
the rule, that a judgment of divorce obtained by the gross- 
est fraud upon the court should be vacated and set aside 
at the earliest moment after its true character is judi- 
cially determined. In Boyd’s appeal, 38 Penn. St. 241, 
where a wife left the residence of her husband with his 
consent and approbation, and remained absent two years, 
it was held that a decree of divorce obtained by the hus- 
band in her absence, on the ground of desertion and with- 
out notice to her, was properly vacated and annulled by 
the court, even after the husband’s death, there being evi- 
dence of fraud and imposition on the part of the libelant. 
This was a proceeding by petition in the same court which 
rendered the decree. The court say: “The simple ques- 
tion then recurs: Was not the decree obtained under a 
false presentation of facts, and the court imposed upon? 
That it was so, can not be doubted, unless we hold that the 
libelant was under no obligation to disclose the whole 
truth, and adopt the doubtful morality that everything is 
fair in law, as it is said to be in war. This no court will 
allow, and hence, unless some paramount right did inter- 
vene which can not be overlooked, the court did right to 
relieve their records from entries which appeared to them 
to have been procured to be made by fraud or imposition.” 
And in Singer v. Singer, 41 Barb. 139, the declaration is 
made, that, “independent of any other consideration, if 
the motion was properly made and in due season, the court 
would order any judgment of divorce, obtained by collusion 
or fraud, to be set aside, not from any regard to the parties 
concerned, but from motives of public policy.” And to the 
same effect are Wortman vy. Wortman, 17 Abbott Pr. 66, 
and Kerr vy. Kerr, 41 N. Y. 272. 

It will be seen, therefore, that courts entertaining juris- 
diction over proceedings for divorce, in the absence of 
express legislation to the contrary, possess the power to 
vacate decrees, where they have been obtained by fraud or 
collusion. Were the rule otherwise, the absence of juris- 
diction to expunge from the record a judgment which was 
the outgrowth of fraud, would furnish a sad commentary 
upon the progress of American jurisprudence. That, in 
some cases, 9 hardship might be worked against innocent 
parties, can furnish no legitimate argument against the 
exercise of the power. 

2. The proceeding to vacate the decree must be had in 
the cause in which the decree was rendered. It can not be 
by original bill. 

In Greene vy. Greene, 2 Gray, 361, which was a proceeding 
by original bill to vacate a decree of divorce, it was held 
that the suit could not be maintained, the court taking the 
rule to be, “‘ that a judgment of a court of competent juris- 
diction, having jurisdiction of the subject and of the parties 
by legal process duly served, where no appeal, writ of 
error, certiorari, review or other legal process lies, for 
revising, affirming or reversing such judgment, or where 
no such proceeding is commenced by the party who would 
avoid the judgment, in the mode and within the time pre- 
scribed by law, is conclusive upon the same parties in any 
other proceeding in law, in equity, or before any other 
judicial tribunal.” This case of Greene y. Greene was fol- 
lowed as controlling authority in Parish v. Parish, 9 Ohio 
St. 534, and has been quoted frequently at the bar, as 
having established the doctrine that a decree of divorce 
can not be opened at a subsequent term, even though it 
was obtained by fraud or collusion. But the rule in Greene 
y. Greene has been limited by the Supreme Court of Mas- 
sachusetts to proceedings by original bill. In Edson y. 
Edson, 108 Mass. 590, the court announce that “the deci- 
sion” (Greene vy. Greene) “is an authority only for the 
proposition that a decree of divorce can not be called 
in question or invalidated, on the ground of fraud in its 
procurement, in a separate and independent libel sub- 
sequently brought between the same parties, when it ap- 
pears that the first decree was entered after due notice to 
the adverse party, followed by an adjudication upon evi- 
dence offered in support of the allegations of the libel.” 
The application to vacate the decree need not be made 
within the term at which the decree was rendered. It may 
be made within the term. Carley v. Carley, 7 Gray, 545. But 
it is not necessary. It is enough that it be made with rea- 
sonable promptness after the discovery of the fraud. De- 
lancey v. Brownell, 4 Johns. 136. “On principle,” says 
Mr. Bishop, “‘ the power” (to vacate a decree of divorce for 
fraud) ‘‘should never be exercised except on notice, actual 
or constructive, and the actual notice should be given im 
all cases where possible.” 2 Bishop Mar. and Div., § 753 a. 

3. Where the fraud is shown, the court will vacate the 
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decree, even though the party obtaining it has married 
again since the time of its rendition. It is hardly an open 
question, now, whether courts will hesitate to expunge 
trom their records decrees which have been obtained by 
fraud, because such action might involve innocent parties. 
If the objection to such action be urged upon the ground 
of public policy, it is difficult to see why it is not a matter 
of more importance to preserve judicial proceedings from 
the taint of fraud, than to prevent, by anticipation, pos- 
sible unfortunate consequences to innocent third parties. 
Sympathy for individuals ought not to render inviolable a 
decree which rests upon fraud. Let the consequences be 
ever so disastrous to individuals, the courts will declare 
the law as they find it. Crouch v. Crouch, 30 Wis. 667; 
Edson v. Edson, 108 Mass. 590. “It may seem an arbitrary 
act to expunge a decree of divorce with a stroke of a pen, 
bastardize after-begotten children, involve an innocent 
third person in legal guilt, and destroy rights acquired in 
reliance on a judicial act which was operative at the time. 
But the legitimate husband, also, has rights; and if any 
one must suffer from the invalid marriage, it is he who 
procured it.’”’ Allen v. Maclellan, 12 Pa. St. 332; True v. 
True, 6 Minn. 458. 

It is unfortunate, perhaps, that, in the principal case, a 


. defect of jurisdiction obviated the necessity of determining 


other questions presented by the record. The grounds of 
the motion to vacate the decree, which are set forth in the 
opinion, are suggestive, at least, of fraud in its procure- 
ment. It may not have been without benefit to have thus 
recurred to adjudicated cases, where the right of self-pro- 
tection. inherent in courts, has been exercised without 
hesitation, in view of facts establishing fraud, deceit or 
collusion. Cc. H. K. 


CORRESPONDENCE. 


THE REVISION OF THE MISSOURI STATUTES. 
To the Editor of the Central Law Journal: 

The legislature of this state is disposed to revise the 
laws; but how to do it, is a much vexed question. The 
senators seem to fa¥or a commission, while the mem- 
bers of the house, being less experienced, perhaps, 
and taking a more appreciative view of their collective 
capacity for so important a work, have resolved that 
the work of revision should be intrusted to a commit- 
tee of six senators and fifteen representatives. The 
best that could be expected of a committee so consti- 
tuted would be, that it could not make the laws much 
more obscure and contradictory than at present. What 
is needed, however, is careful and thorough revision 
by some one man of learning, plodding patience, and 
large experience in work of that character. Important 
and material alterations have crept into many sections, 
wholly destroying their original meaning, and, in some 
cases, reducing them to complete nonsense: in other 
cases sections have been transposed from one chapter 
to another, thereby making references to the original 
chapter apply to that to which the section has been 
transferred, working, in many instances, a complete 
change in the application of the law, and in some cases 
joining incompatible sections in most unnatural wed- 
lock. A committee of twenty-one law-makers in the 
raw would not have the patience, if they had the abil- 
ity, to search out all these hidden, lurking defects. It 
is the work of years for one specially skilled and 
qualified for the task. 

The General Assembly will do well if it makes the 
changes in the laws made necessary by the provisions 
of the new constitution. Many laws now in force will 
stand repealed in July next, by force of that instru- 
ment; and it is highly important that other laws, con- 
forming to the requirements of the constitution, should 
be enacted in their stead before that time. To do this 
well, will require no little time and thought. After 
this work of necessity is disposed of, there will, we 
think, be little disposition to undertake a revision of 
the laws of the state in committees of the General 
Assembly. M. A. L. 
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ENGLISH REPORTS—MOAk’s NOTES. Reports of Cases 
Decided by the English Courts, with notes and ref- 
erences to kindred cases and authorities. By Na- 

THANIEL C. MOak, Counselor at Law. Volume 13. 

William Gould & Son: Albany, N. Y., 1876. 

The Reports of the English Courts, issued by the 
Law Reporting Society, are for several reasons not 
generally found in the library of an American lawyer. 
They are sold at a high price,and contain many adju- 
dications on subjects of no practical interest to the bar 
or courts of this country. At the same time, they con- 
tain some decisions of great value here, which, from 
their high authority, are frequently followed in our 
courts. It is to the credit of the bench of this country, 
that prejudice has not been able to shut the eyes of our 
jurists to the reasonings of the English judges, on ac- 
count of their being the decisions of a foreign tribunal. 
It took the English judges a good many years to over- 
come their national prejudices; but a reference to the 
late volumes of the English Reports, and the number of 
American cases cited in argument and judgment, will 
suggest that the old Chief Justice of the Queen’s Bench, 
who could never be induced to make a note of a case 
decided on this side of the water, must have been gath- 
ered to his fathers, and that his successors have recog- 
nized that it would be quite as absurd for them to 
ignore the labors of Story and Kent and Bishop, as it 
would be for us to refuse to consult the Commentaries 
of Blackstone or the Precedents of Chitty. 

To place within the means of the American bar the 
decisions of the English courts applicable to this coun- 
try, has been the aim of the editor. In addition to this, 
he has collected in foot-notes the cases decided in this 
country on like subjects; including in one volume a 
report of select English cases, and a digest of American 
decisions. All that could be of any use to the bar here, 
he has included; and every decision on topics of no in- 
terest to us, he has wisely excluded. This volume 
contains nearly nine hundred pages, over eighty cases 
reported in full, and an accurate index and table of 
cases. Among the leading ones we notice the fol- 
lowing: 

CRIMINAL LAW—COERCION OF WIFE.—Reg. v. John, p. 
443. This was an indictment against a man and his wife, 
for having, by threats of violence, induced the prosecutor 
to write and affix his name to a valuable security. The 
prosecutor was the president of a German relief society. 
The female prisoner called on him requesting assistance, 
and, on his refusing, she stated that she had a very fine 
dog which she could not afford to keep, and which she 
wished to sell. He said that he would call at her address, 
which she gave him, on his way home in the evening, and 
see it. On his arriving at the house, the door was opened 
by her, and he was conducted to an upper room. Here he 
found several dogs, which, she stated, belonged to her hus- 
band. The prosecutor declined to purchase, and was about 
leaving the room, when the door opened and the male pris- 
oner and another man entered. “ Auguste John (the male 
prisoner) locked the door at once, and put the key in his 
pocket. He then said to Emile John (the female prisoner) : 
‘Have I caught you at last?’ She did not say anything, 
but sat down and put her hands before her face. He then 
said: ‘What business have you here with my wife?’ I 
said: ‘I am here at the invitation of your wife, looking at 
dog.’ He said: ‘That is all nonsense; you have been se- 
ducing my wife, and you will have to pay for it; I have got 
a witness here.’” Notwithstanding the proscutor’s pro- 
testations of i , he was to affix his name 
to a paper in the following form: “I agree to pay you £100 
sterling on the 27th instant, to prevent any action against 
me,” before he was allowed to leave the room. On the 
trial, the jury were instructed with reference to the defense 
which had been set up on behalf of the woman, that she 
had acted under the coercion of her husband; that, if they 
were of opinion that she took an independent part in carry- 
ing out the crime, the fact of her being the wife would not 
absolve her. Anything done by her in the presence of her 
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husband, and under his control, the law would excuse; but 
if she took an independent part in the matter when he was 
not there, she would be answerable, although she was his 
wife. Both defendants were convicted. 

The editor, in his note, cites the American cases on this 
subject, that, to exempt the wife, the presence of the hus- 
band and his direction must be concurrent. Cassin v. De- 
laney, 38 N. Y. 178, 6 Abb., N. S., reversing 1 Daly, 224; State 
y. Cleaves, 59 Me. 298; Com. v. Neal, 10 Mass. 52; Com. v. 
Burk, 11 Gray, 437; Com. v. Eagen, 103 Mass. 71; Com.v. Gar- 
rison, 97 Mass. 547; State v. Williams, 65 N. C. 398; State v. 
Potter, 42 Vt. 495; Com. v. Wood, 97 Mass. 225. The presump- 
tion of coercion is only prima facie, and, like other pre- 
sumptions, may be repelled. Wagener v. Bill, 19 Barb. 321; 
Cassin v. Delaney, supra; State v. Cleaves, supra; State v. 
Williams, supra. 

TRESPASS—MASTER AND SERVANT—CHAIRMAN AT PUB- 
LIC MEETING—ORDER TO REMOVE PERSON MAKING DISs- 
TURBANCE.—Lucas v. Mason, p. 379. This was an action 
of assault. On the trial the plaintiff proved that he was 
present in the gallery of a large hall where there was a 
meeting convened by members of an association, and that 
the defendant acted as chairman. There was an interrup- 
tion in the gallery, near to the place where the plaintiff was 
standing, upon which the defendant said: “I shall be 
obliged to bring those men to the front who are making the 
disturbance. Bring those men to the front.” The plaintiff 
was making no disturbance, but was seized by a man with a 
white ribbon in his coat, and two policemen, and dragged 
over some benches to the front part of the gallery, and 
thereby injured. There was nothing to show the position 
or duty of those who seized him, or whether any instruc- 
tions as to keeping order had been given them by the 
defendant before the act complained of. It was held, in 
the Court of Exchequer, that there was no evidence to go 
to the jury of any liability on the part of the defendant, as 
there was not the ordinary relation of master and servant 
between him and those who assaulted the plaintiff; but 
only a particular direction as to a particular matter, and 
that the words used by the defendant did not authorize the 
officers to act upon their judgment as to who were the per- 
sons making the disturbance. 

To this case the editor has added a lengthy note contain- 
ing the cases in this country as to disturbances of public 
meetings. A person disturbing a religious meeting, and in- 
terrupting its order and decorum, may be removed there- 
from by the application of force sufficient for the purpose. 
Wall. v. Lee, 34 N. Y. 141; Reid v. Inglis, 12 U. C. C. P. 191. 
Disturbance by singing loudly; see State v. Linkhard, 69 
N. C. 214; Owen vy. Hinman, 1 Watts and Serg. 548. As to 
criminal prosecutions for disturbing singing schools, see 
State v. Oskins, 28 Ind. 364. For disturbing religious meet- 
ings, State v. Hopper, 27 Mo. 599; State v. Edwards, 32 Mo. 
548; Brown v. State, 46 Ala. 175; Harrison v. State, 37 Ala. 154; 
Kenney v. State, 38 Ala. 324; State v. Townsell, 3 Heisk. 
(Tenn.) 6; Warren v. State, id. 269; Lockett v. State, 40 Tex. 
4; People v. Degey,2 Wheel. Cr. Cas. 135; Com. v. Arndt, 
id. 236; Farrell v. Warren, 3 Wend. 253; Foster v. Smith, 10 
id. 377; People v. Fuller, 17 id. 211; Bigelow v. Stearns, 19 
Johns. 39. 


RECEIVER—DISTURBANCE OF POSSESSION—CONTEMPT. 
Ex parte Cochrane, p. 802. Where a receiver of a bank- 
rupt’s property has been appointed by the court of bank- 
ruptcy, itis a contempt of court, for the holder of a valid 
bill of sale of goods of the bankrupt, to oust the receiver 
from possession which he has taken of such goods. The 
only person who may interfere with the possession of a re- 
ceiver, is a landlord distraining for a year’s rent. Any other 
person who claims a better title than the receiver, ought to 
— the court of bankruptcy for leave to enforce his 

ts. 

The editor says that it may be stated as a general rule, 
that any unauthorized interference with the possession of a 
receiver appointed by the court, or suing him without leave 
of the court, is acontempt. High on Receivers, Kerr, Ed- 
wards, Albany City, &., v. Schermerhorn, 9 Paige, 372; Noe 
v. Gibson, 7 Paige, 513; 2 Southern Law Review, (N. 8.) 576. 
To these cases we would add Thompson v. Scott, 3 Cent. L. 
J. 737, and Allen v. Central R. R. of Lowa, id. 434; Henny v. 
Crocker, 18 Wis. 75, contra. So an assignee in bankruptcy, 
though defendant was in possession at the time of the 
bankruptcy. Re Dornville, I. L. R., 9 Eq. 456. So a receiver 
appointed over property belonging to a person nota party 
to the cause discharged, notwithstanding the abatement of 





the suit by the death of the sole defendant. Lavender v. 
Lavender, L. R. 9 Eq. 593. 


SOLICITOR AND CLIENT—NEGLIGENCE IN INVESTIGATING 
TITLE—British Mut. Invest. Co. v. Cobbold, p. 557. In this 
case it is held that a bill will not lie against a solicitor for 
negligence in investigating a title. The editor, in an ex- 
haustive and learned note, has collected almost all the 
American and English cases on the liability of an attorney 
for negligence in the management of business entrusted to 
him, referring also to the case of Page v. Trutch, 3 Cent. L. 
J. 559, 665, and the extraordinary ruling of Judge Deady, of 
the U. S. District Court of Oregon, therein. 

CONSPIRACY TO ENFORCE WORKMEN TO QUIT EMPLOY- 
MENT, AND EMPLOYER TO ALTER MODE OF CARRYING ON 
BusInEss—Reg. v. Hibbert, et al. p. 433. Onan indictment 
for conspiracy to molest and obstruct workmen, with a view 
to coerce them to quit their employment, and to molest and 
obstruct employers with a view to coerce them to alter their 
mode of business, the evidence being that the defendants 
had continually watched and walked up and down before 
the prosecutor’s premises, and had accosted their workmen, 
inviting them to quit their employment, and promising 
them money if they did so, and threatening, if they refused, 
they would be known as “ black sheep,’ and would not be 
able to get employment elsewhere, it is held that the ques- 
tion whether the watching and besetting was carried on in 
such a manner ard to such an extent, that it would operate 
on the will by giving rise to apprehension or annoyance, 
and that, if the watching and besetting had been done with 
theintention to coerce, the defendants should be found 
guilty. 

The learned editor’s note to this case is acomplete digest 
of the law of conspiracy. Conspiracy, he states, consists in 
an agreement or common design to do an unlawful act or 
to do a lawful act for an unlawful end; it is then indictable ; 
but it is not the subject of a civil action unless some act be 
done to give effect to the purposes of the conspirators, 
either of extortion, or mischief. Hinchman vy. Richie 
Brightly’s N, P. Rep. 143; Com. v. Currens, 3 Pitts. Rep. 143; 
Com. v. Chew, 7 Am. Law Jour. (1 Hall. N. 8.) 225; Reg. v. 
Bunn, 4 Eng. Rep. 504; Com. v. Tack, 1 Brewst. 511; 1 Whee- 
lers Crim. Cas. 222; State v. Harris, 38 Ia. &%2. A con- 
spiracy is an indictable offense, though nothing be done in 
pursuance of it. Rep. v. Ross, 2 Yeates, 1; Com. v. Corlies, 
3 Brewst. 575; Com. v. Currens, supra; Com. v. McKisson, 8 
Serg. & Rawle, 420; Landingham y. State, 49 Ind. 186; State 
v. Young, 37 N. J. Law Rep. 184. It may be proved by cir- 
cumstantial evidence, and parties performing disconnected 
overt acts, may be shown to be confederates in the original 
offense. Kelly v. People,55 N. Y.566; Reg. v. Cope, 1 Strange, 
144, and a number of other cases cited by the editor. The 
combination being shown, every act and declaration of each 
member of the confederacy, in pursuance of the original 
plan, is the actand declaration of all, and is original evi- 
dence against all. Scott v. State, 30 Ala. 503; U. S. v. McKee, 
3Cent. L. J, 9%, and other cases cited. A party isa party to 
every act done, notwithstanding at what time he came 
into the conspiracy. Hinchman yv. Richie, supra, and other 
cases. In Reg. v. McMahon, 26 U. C. Q.B. 19, a priest, who 
had accompanied the Fenians into Canada, was held to be 
a co-conspirator if he were there to sanction by his presence 
what the others were doing. Mr. Moak concludes his note 
with a reference to the cases of conspiracy for different 
objects. To confine in Lunatic Asylum: Hinchman v. Richie, 
supra. To compel a strike among workmen: People v. 
Fisher, 14 Wend. 9; People v. Melvin, Yates’ Select Cases, 
and numerous other authorities. To entrap a liquor seller 
to sell on Sunday in violation of law: Com. v. Leeds, 9 Phil. 
Rep. 569. To cheat and defraud the government: U. 8. v. 
McKee, ante; U. 8S. v. Bryden, 1 Lowell, 266. To depreciate 
the value of property to the injury of another: State v. 
Clary, 64 Me. 369. To make real and pretended sales of 
stock, to induce brokers to advance money and thus defraud 
them: Com. v. Wrigley, 6 Phil. Rep. 169. By public officers 
illegally to lease public property: People v. Wood, 4 Park. 
144. To incite the publie to crime: Reg. v. Boulton, 12 Cox’s 
Crim. Cas. 87. To influence public to buy book by false rep- 
resentations: Reg. v. Stenson, 12 id. 111. To sell lottery 
tickets: Com. v. Gillespie, 7 Serg. & Rawle, 469. To sella 
horse as gentle which was not: Reg. v. Kenrick, Day. & 
Merr. 208. To cheat by betting: Reg. v. Hudson, 8 Cox, 
305; Reg. v. Bailey, 4 Jd. 390. To obtain money from an in- 
surance company on a policy: 7 Cox Cr. Cas. Appendix, 24; 
Reg. v. Lyon, 19 U. C., Q. B. 48. To procure return of mem- 
berof parliament by bribery: 7 Cox App. 15. By directors 
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of a corporation for issuing fraudulent prospectus to pro- 
cure subscriptions: Reg. v. Brown, 7 Cox, 442; Reg. v. Gur- 
ney, 11 7d. 414. Not to prosecute for a crime, or to obstruct 
justice: Reg. v. Hamp, 6 Cox, 167; Municipality v. Horse- 
man, 16 U. C.,Q. B.556. To induce creditor to take less than 
debt: Reg. v. Carlisle, 6 Cox, 336. To defile a woman: Reg. 
v. Meares, Temple & Mew, 414; 4 Cox, 473; 2 Denison, 79; 5 
Cox Appendix, 8; 6 Jd.78. By bankrupt and others to con- 
ceal his property: 8 Cox App. 1432; 7 Jb. 14. By one part- 
ner and others to cheat his co-partner on division of the 
assets: Reg. v. Warburton, 11 Cox, 584; L. R.,1C. C. Res. 
274. To induce one to purchase goods as solid, which were 
plated: Reg. v. Levine, 10 Cox, 374. To cheat a corpora- 


tion generally: State v. Young, 37 N. J. Law Rep. 184. To. 


cheat at a mock auction: Reg. v. Lewis, 11 Cox, 404. To 
cheat by false entries in a stock book: 7 Cox App. 51; Reg. 
v. Kenigan, 9 Cox, 441. To liberate a prisoner: Reg. v. 
Desmond, 11 Cox, 146. To go out house-breaking: Reg. v. 
Thompson, Jd. 362. Torob: People v. Vasquez, 49 Cal. 560; 
Landingham vy. State, 49 Ind. 186; State v. Sterling, 34 Ia. 
443. To fraudulently enter a judgment as an apparent 
lien: Com. v. Gallagher, 4 Penn. L. J. 58; 2 Penn. L. J. Rep. 
297. To steal title deeds: 4 Cox App. 18. To obtain a ride 
on a railroad: 4 Cox App. 38. To give false evidence or 
obstruct the course of justice: 5 Cox App. 9. Byservants, 
to use master’s property for their gain: Reg. v. Button, 3 
Cox, 229. To abducta woman: Wakefield’s Case, 2 Lewin, 
ld; J. 279; Bennett & Heard’s Lead. Cas. 282; 2 Townsend’s 
State Trials, 112. To have certain persons personate voters: 
Reg. v. Haslam, 1 Denison’s C. OC. 73. To raise the price of 
stocks: Lord Cochran’s case, 2 Townsend’s State Trials, 1; 
1 Townsend’s Lives of the Judges, 357. To murder: 2 Town- 
send’s State Trials, 156; Warren’s Misc. 414. To induce one 
to gamble: Reg.v. Bailey, 4 Cox, 390. By public officers to 
obtain public money: Horseman y. Queen, 16 U. C. Q. B. 
543. To give or obtain a false verdict: 1 Stark Cr. Pl. 33; 2 
Hawk. Pi. Cr. Ch. 25 & 89, To convict an innocent person: 
Com. v. McLean, 2 Pars. Sel. Cases, 367; Elkin v. People, 28 
N. Y. 177. To acquit one charged with crime: State v. Mc- 
Kinstry, 50 Ind. 465. By A. to draw false checks on bank, 
B. a book- keeper to pay them and make false entries: Com. 
v. Toering, Brightly’s N. P. 315; 6 Penn. L. J. Rep. 29. To 
assist girl to escape and marry: Miflin v. Com.,5 Watts & 
Serg. 461; 6 L. Rep. 219. To affect the government: O’Con- 
nell’s Case, 2 Towns. St. Tr. 392; Curran’s Speeches, Am. 
Ed., p. 106. To defraud government by false vouchers: 
Hedge’s case, 28 How. St. Tr. 1315. To raise the price of 
produce: Com. v. Tack, 1 Brewst.511. To destroy and in- 
jure the property of arailroad: Railroad Conspiracy Case, 
Pub. at Detroit 1851. By the president and cashier of a 
bank to defraud it: Baltimore Conspiracy Case, Pub. at 
Baltimore 1823. In going into another’s house and wrong- 
fully taking his property: People v. Bradford, 1 Wheel. Cr. 
Cas. 219. To take property by replevin: State v. Harris, 38 
Ia. 42. To drive an actor from the stage: Gregory v. Duke 
of Brunswick, 6 Scott N. R. 809; 7 Id. 972. To unjustly ap- 
praise property taken for public use: State v. Young, 37 N. 
J. L. Rep. 184. 

Such is the plan of Mr. Moak’s edition of the English 
Reports. The extracts, which our limited space has 
allowed us to present from his notes to the different 
cases, give a very good idea of the thoroughness and 
accuracy of the collection of American decisions which 
he appends to the principal cases. Many of the notes 
are as learned and valuable as a text-book on the subject 
would be; some are complete digests of the particular 
branch of the law treated. We are sure that this edi- 
tion must have a very large sale. Next tothe reports 
of his own state and the Supreme Federal Court, we 
know of no series of reports that would be more useful 
to the practicing lawyer, containing,as it does, (1) all the 
English cases of value to the American lawyer; (2) ref- 
erences to all the American cases on the points of law 
decided. 

—_0———__ 


GREENLEAF ON EVIDENCE, 13TH EDITION.—A Trea- 
tise on the Law of Evidence. By SIMON GREEN- 
LEAF, LL.D. Three vols. Thirteenth edition. Ed- 
ited by JOHN WILDER May, author of “ The Law 
of Insurance.” Boston: Little, Brown & Co. 1876. 


A thorough examination of these volumes enables us 
to state that the present edition is superior, both in 








matter and arrangement, to any of the previous edi- 
tions. The text has been restored to the exact con- 
dition in which the learned author left it. The addi- 
tions are in the notes—and the more important notes of 
the late Judge Redfield, by whom the work was care- 
fully edited, are indicated so as to distinguish them 
from those of the other gentlemen who have succes- 
sively edited the work since the death of Professor 
Greenleaf. Full-face, indicative catch-words preced- 
ing each section, and very full cross-references, are 
among the minor improvements. Almost every law- 
yer has had occasion to feel how defective the index to 
Greenleaf originally was. This has been remedied by 
the enlarged and complete index furnished by the 
present editor. But the principal value of this edi- 
tion, after all, consists in the careful manner in which 
the editor has gone over the recent cases in Great 
Britain and this country, and judiciously selected and 
cited them whenever it was necessary to qualify, or 
further illustrate, or add to the text, or the matter con- 
tributed by previous editors. It is no slight or easy 
work to edit well three important volumes like the 
present; and we note with pleasure that Mr. May has 
not discharged this duty in a perfunctory manner, but 
with conscientious care and laborious industry. 

A re-examination of this work has suggested some 
pleasant reflections and recalled pleasant associations 
and memories. The author was the contemporary and 
friend of the illustrious Story, to whom he dedicated, 
in 1842, the first edition. He was also his co-laborer 
in the law department of Harvard University. Both 
have long since been gathered to their peaceful rest; 
but their names are as familiar as household words to 
every lawyer in the country, and to every jurist of 
learning in Great Britain. Their fame shows no sign 
of decay. On the contrary, their trans-Atlantic repu- 
tation is greater than it was at the time of their death. 
Kent, Story and Greenleaf are constantly referred to 
in terms of the highest respect by the judges in West- 
minster Hall—much more frequently now than for- 
merly. Of the value in which the work of Prof. Green- 
leaf is held in British estimation, we have the most 
conclusive proof. The English work known as Tay- 
lor’s Evidence is (as Mr. Taylor in his preface admits) 
actually Greenleaf, with such changes and additions as 
were necessary to adapt it to that country. Mr. Tay- 
lor’s reference to the decisions of the British courts 
seems to have been carefully and critically made; and 
a very useful feature in the present edition is the judi- 
cious use which Mr. May has made of the material 
contained in the last edition of Taylor. It is unneces- 
sary to enlarge upon the merits or distinctive charac- 
teristics of this work of Prof. Greenleaf. It has stood 
the severe test to which five and thirty years will in- 
evitably put any law treatise, and it stands as high in 
professional estimation as ever, and it still keeps its 
place in the foremost rank of American law produc- 
tions—with those of Kent and Story. D. 

a sos 
HENT’S FORMS AND USE OF BLANKS.—Forms and Use 
of Blanks. By R. W. HENT, Counselor at Law. Sec- 
ond edition. Greatly improved and condensed. 

By J. C. BaTEs, of the San Francisco Bar. San 

Francisco: A. L. Bancroft & Co. 1877. 

This is a book of five hundred pages, containing over 


_ nine hundred forms in ordinary legal and business 


transactions, drawn strictly in conformity with the laws 
of California, Nevada, Colorado, Oregon, Washington, 
Montana, Idaho, Utah, Arizona and Wyoming. To 
the lawyers and conveyancers of the states and terri- 
tories to which this publication is particularly appli- 
cable, it will, we have no doubt, be of the greatest 
value. This is the second edition; the compilation 
having first appeared over ten years ago. A feature of 
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this volume, which distinguishes it from all other simi- 
lar collections, is this: that it is both a book of forms 
and a list of published forms, so that the draftsman 
wishing to use more than one, can, by sending to the 
publisher, receive as many printed copies of the par- 
ticular blank as he desires. 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. THOMAS T. GANTT, Chief Justice. 
“ _— fq ae t Associate Justices. 


CRIMINAL LAW—FRAUDULENT VOTING—CONSTRUCTION 
OF STATUTES.—An indictment against a person for unlaw- 
fully, knowingly, wilfulity and feloniously casting a ballot, 
ata municipal election in the city of St. Louis, under an 
assumed name, not being a qualified voter cof said ward nor 
entitled to vote under said assumed name, is defective for the 
reason that it does not state that defendant knew that he 
was not entitled to vote in such ward. Held, further, that 
defendant voting under an assumed name could not be held 
amenable to the punishment prescribed by statute—Wag. 
St., p. 489, § 27, or § 6 of act March 20, 1875—the latter of 
which declares that ‘whoever shall * * * vote, when 
not entitled thereto, at any election held under this act, 
shall be deemed guilty of a felony, and, upon conviction, 
shall be imprisoned in the penitentiary for a term not ex- 
ceeding five years”—the act being for the registration of 
voters in the city of St. Louis. Constitutionality of the act 
not passed upon. Judgmentreversed. Opinion by GANTT, 
C. J.—State v. Miller. alias Wheeler. 

PRACTICE BEFORE JUSTICE OF THE PEACE—STATE- 
MENT—JURISDICTION—AMENDMENT—LIMITATION.—In an 
action brought before a justice of the peace, Sept. 13, 1878, 
under the statute, for double damages for killing stock, the 
statement failed to show that the stock was killed within 
the jurisdiction of the justice. Judgment for plaintiff, and 
appeal by defendant to Circuit Court; motion by de- 
fendant*‘to dismiss; and on the following day plain- 
tiff moved to amend his account so as to show juris- 
diction. Defendant’s motion was sustained, plaintiffs 
overruled, and suit dismissed December 27, 1872. On Jan- 
uary 11, 1873, a stipulation was filed to reinstate cause, but 
as having been originally instituted on the day next after 
the day of dismissal, and that plaintiff might insert the nec- 
essary allegation to shew jurisdiction. At the trial, the 
court instructed the jury that plaintiff could not recover. 
Plaintiff took non-suit, with leave to move to set aside, 
which motion was overruled, and plaiatiff appealed. Held 
{citing Hansberger v. P. R. R. Co., 43 Mo. 196], that, as the 
njury was committed more than two years prior to rein- 
statement of suit as per stipulation, the statutory action 
was barred. Wag. St., 521,§6. The amount was in excess 
of the justice’s common-law jurisdiction, and the proefs 
did not establish a common-law right of recovery. Judg- 
ment affirmed. Opinion by LEWIs, J.—Alecander v. Pacific 
R. R. Co. 

LIFE INSURANCE—NON-FORFEITING POLICIES—EFFECT 
OF REPRESENTATIONS — EVIDENCE.— Where an ordinary 
life policy is issued providing fer forfeiture in case the pre- 
mium was not paid when due, a circular issued by the in- 
surance company, while such policy was in force, declaring 
that all its continued life policies then in force, or thereafter 
to be issued, should be non-forfeiting, would have the effect 
of changing such continued lite policy to a non-forfeit- 
ing policy in the manner described in the circular, provi- 
ded such circular came to the knowledge of the assured, 
and he failed to pay his premiums on the faith of the repre- 
sentations contained therein, and it would be competent to 
go to the jury as evidence of such knowledge and action on 
the part of the assured, that large numbers of such circular 
were issued and sent to the policy holders, and were piled 
upon the counter over which assured wae in the habit of 
paying his premiums. Citing Henning v. U. 8. Ins. Co., 47 
Mo. 430; Horwitz v. Eq. Ins. Co., 46 Mo. 360; Thompson v. 
St. Louis L. Ins. Co.,52 Mo. 470; Pelkington v. Nat’l Ins. 
Co., 55 Mo. 172. Judgment will not be reversed for error in 
giving an instruetion that does not prejudice appellant. 








Judgment. affirmed. Opinion by BAKEWELL, J.—Steele ¢. 
St. Lowis Mutual Life Ins. Co. 

AUTHORITY OF AGENT TO COLLECT—" QUITACET Com 
SENTIRE VIDETUR”’—EVIDENCE OF AGENT’S AUTHORITY. 
—When the maker of a note pays the same to another than 
the holder, in order to discharge the debt, it must be paid 
to some one authorized to collect it, or whose action w 
subsequently ratified. Such authority or ratification may 
be proved by circumstances, such as leaving the note ia 
the possession of an agent, or silent acquiescense in the 
payment to the agent; but mere silence will not be sufficient 
to establish a ratification unless the jury believe that the 
principal intended by such silence to ratify his agent’s act. 
Nor will the mere fact of the agent’s having loaned the 
money and received the note for the principal, warrant a 
finding that the agent was authorized to collect. The mere 
possession of an unindorsed promissory note is not of itself 
sufficient to authorize a payment thereon to the holder, 
when said note is not exhibited to the payer. Judgment 
affirmed. Opinion by Ganrt, C. J.—Hannon v. Sullivan. 

SCHEME AND CHARTER—WRIT OF PROHIBITION TO 
JUDGE OF CIRCUIT COURT—WHEN POWER OF SUPERVI- 
soRY CoURT INVOKED—POWERS OF CIRCUIT COoURT— 
ORAL DECLARATIONS OF JUDGE.—Before applying to this 
court for a writ of prohibition to the defendant to permit 
the issuance of a writ of mandamus, it was proper for 
plaintiffs first to ask to be made parties to the mandamus 
proceeding. The appointment of commissioners to ex- 
amine the ballots cast at the scheme and charter election, 
as preliminary to a writ of mandamus requiring the proper 
parties to announce the result, was within the power of 
the circuit court; it could not be rendered the proper sub- 
ject of prohibition by the filing of the report. If a certifi- 
cate would be inoperative and void, it would be harmless. 
The oral declaration of the judge on the bench could 
amount to no more than private counselings, and the pro- 
hibitory writ will not issue upon the mere conjecture that 
sworn officers will be satisfied upon the question of fact, 
without proper investigation, because the judge informed 
them that they might do so. “ An application for this ex- 
traordinary writ must show unequivocally every fact 
requisite to justify its issuance.” It appears that the re- 
spondents in the mandamus proceeding are to certify such 
a result only as they themselves may find to be true. Writ 
of prohibition refused. Opinion by Lewis, J.—Barnes et al. 
v. Gottschalk. 
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NOTES. 





A STATEMENT of the business done in the English law 
courts for the ten months ending October 31, 1875, which has 
just been published, shows the following summary pro- 
ceedings in the Queen’s Bench, Common Pleas, and Ex- 
chequer: Process Issued—writs of summons issued, 60,062 ; 
appearances entered, 20,461 ; judgments, 21,834; executions, 
13,088. There has been a large decrease in the rate of issue 
ef summons each year for some years. The changes in the 
mode of procedure will probably hereafter cause an in- 
crease. 


COUNTRY PRACTICE.—One of our contributing editors, im 
apologizing for not annotating certain decisions sent to 
him, writes: “ Our court has been in session here for the 
last ten days, almost day and night. Itis not run like éne 
of your kid-glove city courts. It convenes at the healthy 
hour of eight A. M., and adjourns at noon long enough for 
one to bolt his dinner—if he has little to bolt; and evening 
sessions are held continuing until ten or eleven o’clock 
at night.” The position of judge of such a court is as bad as 
that of editor of a law journal, and about as unremunera- 
tive. 

A CORRESPONDENT in Texas tells us the following 
“‘ joke,” and vouches for the truth of it: A few years since, 
two Mexicans, who were unable to speak English, were on 
their way back home from Kansas, whither they had gone 
with some stock-men from Southwestern Texas. When 
they reached Clay County they were arrested for horse- 
stealing and taken before a J. P., who was unable to speak 
‘* Mexican.” After several ineffectual attempts at a mu- 
tual understanding, the J. P. concluded to bind them over 
to appear at the next term of the District Court, and made 
them sign the following bond: 

“ THE STATE OF TEXAS, Know all men by these pres- 

County of Clay. ents, that we, two Mexicans, 
whose names and residences are to us unknown, hereby 
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acknowledge ourselves bound to pay to the State of Texas 


one thousand dollars, the condition of which is as follows: 
We have been arrested this day for horse-stealing. Now, 
if we shall make our appearance at the next term of the 
District Court of Clay County, to answer any indictment 
that may be preferred against us at said term for horse- 
stealing, then this obligation shall become null and void; 


otherwise it must remain in full force and effect. Witness 
our hands this, the 3d day of June, A. D. 1874. 
their 
Two X MEXICANS. 
mark. 


NOTWITHSTANDING the continual complaints of hard 
times which have been heard during the last year, and not- 
withstanding that business has experienced a serious in- 
terruption in consequence of political excitement, the 
trade of St. Louis has exhihited a steady and gratifying in- 
crease. According to the tables published in the St. Louis 
Republican on New Year’s day, the increase in receipts of 
corn was 8,297,117 bushels; of wheat, 500,000 bushels ; of 
cotton, 73,378 bales; of tob , 16,094 h heads ; of lead 
12,000 pigs; of cattle, 16,866 head; of hogs, 248,609 head; of 
sheep, 111,515 head ; of coffee, 84,627 bags ; of wool, 1,785,801 
pounds. The same table exhibits large and unexpected 
gains in many other articles. In dollars and cents these 
gains are represented in round numbers by the following 
sums. In corn, $4,445,000; in wheat $1,125,000; in cotton, $8,- 
368,900 ; in tobacco, $1,600,940; in lead $60,000; in cattle, $505,- 
980 ; in hogs, $8,936,866 ; in sheep, $555,575 ; in coffee, $4,231,450 ; 
in wool, $715,320; in minor articles, $2,000,000 ;—making a 
total gain of $23,580,239. During the most of this period, 
two of the great railroads entering St. Louis from the west 
have been in the hands ot receivers, and have been sold 
under the aucti "3 to foreclose mortgages ; 
but notwithstanding this interruption of title, and change 
of ownership, not the slightest interruption, inconvenience 
or danger, either to freight or passenger traffic, has oc- 
curred. The above tables certainly afford much matter for 
congratulation and hope; nevertheless, if there is one man 
in St. Louis who does not habitually grumble about the 
dullness of trade, we should like to see that man’s face. 


“TF you will not say anything more about it, we will not.” 
Since writing the editorial of last week upon the subject of 
fencing railroads in Missouri, we have been obliged to de- 
tail a special clerk to read and reply to the letters and pos- 
tal cards, which are pouring in upon us, explaining that 
the very law, the passage of which we recommended, has 
been passed, and is to be found in the Acts of 1875, at page 
131. The aforesaid clerk is under instructions to write in 
reply to each of the said letters and postal cards, the legend 
with which this paragraph commences. We may be per- 
mitted to say in vindication of ourselves, however, that the 
editor of this journal sat as referee in two fiercely contested 
cases involving the liability of receivers of a railroad for 
killing stock. Able and experienced counsel were arrayed 
against each other, and one of them was one of the most 
acute and thoroughly trained railroad lawyers in the state ; 
and yet the statute in question was entirely overlooked, 
and the cases were tried upon the law as it stands in Wag- 
ner’s statutes. One of those gentlemen actually drew a 
bill, such as we recommended, and sent it down tothe Leg- 
islature last week! He now declines to be interviewed on 
the question ; but our railroad brother takes shelter behind 
the assertion that the existence of the statute was not 
known toa single railroad lawyer in Missouri, nor even 
to the judges of the Supreme Court. Jgnorantia legis 
neminem excusat. “If you will not say anything more about 
it, we will not.” 

A PROPHET IS NOT WITHOUT HONOR, SAVE IN HIS OWN 
CountTry.—“ Allow me to congratulate you on the great 
improvement in the new volume of your excellent JOUR- 
NAL.”’—Albert A. Outerbridge, editor Weekly Notes, Phila. 
“It has been edited with great judgment, and merits the 
cordial support of the bar in the East, no less than in the 
West.”—American Law Times. ‘I am delighted, and so are 
our judges, with the new dress and appearance of the 
JOURNAL.”—Hon. Norman L. Freeman, State Reporter, 
Springfield, Ill. ‘‘ The make-up, dress and general appear- 
ance are superb—far more pleasing to the sight and to the 
touch than the more cumbersome or rather unwieldy form 
of the old quarto. I think the present style, as a whole, 
will be very satisfactory to the subscribers in this locality.”’— 
John F. Baker, New York city. “I like its dress and 
make-up very much. Am sorry, now, that I ever became 
attached to the old one.”—Hon. James O. Pierce. “We 











read your editorials with a great deal of interest and satis- 
faction, as they do not follow the old beaten track, but em- 
body the spirit of reform; and in no other journal can we 
find decisions of the federal courts so fully reported—a mat- 
ter of growing importance to the bar at large.”—Frank W. 
Penwell, Danville, Ill. ‘I am more than ever pleased with 
the manner in which the JOURNAL is got up, and I don’t 
think that I should like, or that I could aftord, to do without 
it.”"—Uriah Bruner, West Point, Neb. “ A considerable im- 
provement in style and amount of contents.”—James Bond, 
Mobile, Ala. “ We are much pleased with the looks of the 
new edition for 1877. The first number contained one 
decision that was worth to us five times the year’s sub- 
scription.””—Karnes & Ess, Kansas City, Mo. “I like the 
improvements you have made, both in size, type, ar- 
rangement, etc.”—Lewis A. Groff, Kearney, Neb. ‘‘ We are 
very much pleased with it.”—Birchett & Gilland, Vicksburg, 
Miss. “I am so thoroughly pleased with its appearance 
that I not only do not see how it can be bettered, but 1 
am sincerely glad that you did not take the advice of your 
‘conservative’ friends, including myself, about changing 
the old form. Itis clear that you knew best about it.” 
—Henry A. Chaney, Detroit. 

THE SOUTH CAROLINA ELECTION AND THE FEDERAL 
Court.—In the casé of Ex parte Hayne et al., recently be- 
fore the United States Circuit Court of South Carolina, the 
petitioners, the board of canvassers for that state, had been 
committed for contempt, in not complying with the order 
of the State Court, directing them to canvass the vote of 
the state. They thereupon japplied to the Federal Court 
for a habeas corpus, and on the return of the writ were dis- 
charged from custody. The Court, Bond, J., held that the 
proceeding of the Supreme Court of the state was beyond 
its jurisdiction; that the board of canvassers were clothed, 
under the law, with discretionary powers, which required 
them to discriminate the votes, to determine and certify 
the candidates elected, after scrutiny, and that they were 
a@ part of the executive department of the government, 
and were in no wise subject to control as to what they 
should do after they had commenced to perform that duty, 
to the judicial department; and that, as this was a general 
election, at which members of Congress were to be elected, 
and electors of president and vice-president of the United 
States to be chosen, they were acting in a federal capacity, 
or,in other words, in pursuance of a law of the United 
States, and, therefore, if disturbed in the exercise of their 
functions, they were entitled to the protection of the 
courts of the United States. 

The following authorities were cited in the opinion: 1. 
The Circuit Court can look behind the return of the ofticer 
and the commitment, and examine into the cause of the 
detention. Rey. Stat. U. 8., section 753; U.S. ex rel. Hen- 
dricks vy. J. O. Harris, Atlanta Whig, June, 13, 1872; Zz parte 
Dock Bridges, 2 Cent. L. J. 327; Opinion of Bradley, J., in 
same case; 21 Int. Rev. Record, 214; Ez parte, Jenkins, 
2 Wall, Jr., 521; Zz parte Mattison, Manuscript; 
Opinion of Bond, J., U. 8. Circuit Court, Dist. of 5. 
C.; Bigelow v. Forrest, 9 Wall. 339; Zz parte, Lange, 
18 Wall. 163; People v. Liscomb, 60 N. Y., 573. 2. The Su- 
preme Court had no jurisdiction to control, by mandamus, 
the action of the board of state canvassers in matters 
within their discretion. Const. of 8. C., Art. IV, sec. 4; 
Const. of 8. C., Art. I, secs. 26 and 33; Gen’! Stat. of S. C., 
chap. 8; Astrom v. Hammond, 3 McL., 107; Elliott v. Pier- 
sol, 1 Pet., 328; People ex rel. Tweed v. Liscomb, 60 N. Y. 
560; Gaines v. Thompson, 7 Wall. 347; Secretary v. MeGan- 
ahan, 9 Wall. 298; Mississippi v. Johnson, 4 Wall. 475; Att’y 
Gen’l v. Bartow, 4 Wis. 567; State of Ohio ez rel. Grissel v. 
Marlow, 15 Ohio, 114; Rice v. Austin, 19 Min. 103; see as to 
executive officers in S. C. Gen. Stat., chap. 16, sec. 1. 3. 
Mandamus will not lie where there is any other remedy. 
People v. Cover, 50 Lil. 100; Bassett v. School Directors, 9 
La. 514. 4. Board could not re-assemble after adjournment 
sine die. Cooley Const. Lim., 622; Clark vy. Buchanan, 2 
Minn. 346, 33 N. Y. 603. 5. Board can not be punished for 
disobedience to a void order. Walton v. Deneling, 61 Ill. 
201; Dickey v. Reed et al., 3 Cent. L. J. 568; Ex parte Grace, 
12 Iowa, 207. 6. Board was acting under constitution and 
laws of the United States. Const. U. 8., art. I, sec. 2, art. 


Il, sec. 1; Rev. Stat. U. 8S. secs. 5520 and 5511; Hurd on 
Habeas Corpus, 412; Ex parte, Kearney, 7 Wheat, 38; New 
Orleans y. Steamship Co., 20 Wall. 392; U. S. v. Johnson, 3 
McLean, 96; Norris v. Newson, 5 McLean, 100; Tarble’s 
case, 13 Wall. 407; Alleman v. Booth, 21 How. 523; Ex 
parte, Cabrera, 1 Wash. c. c. 237; Ex parte, Watkins, 3 
Peters, 201. 








